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APPENDIX OF THE PARTIES 


UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


FOOD STORE EMPLOYEES UNION, : | 
LOCAL 347, AMALGAMATED MEAT : | 
CUTTERS AND BUTCHER WORKMEN : 
OF NORTH AMERICA, AFL-CIO, 


Petitioner, : 
Vv. : No. 21,939 
NATIONAL LABOR RELATIONS BOARD, : 
Respondent, 
and 
G. C. MURPHY COMPANY, 


Intervenor. 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of this Court, and without any prejudice 
to the right to file such motions in this Court as any party may deem 
appropriate, the parties, subject to the approval of the Court, hereby 
stipulate and agree as follows with respect to the issues and the pro- 


cedure and dates for filing of the joint appendix herein. | 


I. STATEMENT OF THE ISSUES _ 
1. Whether the Board properly found: that the Company did 
not violate Section 8(a)(5) and (1) of the Act. 


i 

2. Whether the Board properly found: that certain statements 
of Supervisor Nehls did not constitute additional violations of Section 
8(a)(1) of the Act. | 


3. Whether the Board properly found: that the Company's six 
floor girls were not supervisors within the meaning of Section 2(11) 
of the Act, and therefore, that their conduct and statements did not 
violate Section 8(a)(1) of the Act. 


(viii) 


4. Whether the Board properly found: that a certain no- 
solicitation sign did not violate Section 8(a)(1) of the Act. 


5. Whether the Board properly found: that the Company did not 
violate Section 8(a)(1) of the Act with respect to its conduct against 
Union Organizer Gunnoe. 


il. THE JOINT APPENDIX TO THE BRIEFS 


1. The portion of the record to be multilithed shall be embodied 
in a Joint Appendix, copies of which shall be filed in this Court, and 
served after the date for filing reply briefs pursuant to Rule 38(k). 
Union shall serve its designation of contents of the Joint Appendix on 
or before July 10, 1968. The Board and the Company, if its motion to 
intervene is granted with leave to designate, shall serve their respec- 
tive designations of the additional contents of the Joint Appendix on or 
before July 20, 1968. 


2. The Board shall supervise the multilithing of the Joint Appen- 
dix. Each party shall bear the cost of multilithing that portion of the 
Joint Appendix which it designates. Each party will pay the printer ~ 
directly for its share of the multilithing cost and mailing expenses. 


3. The Union's designation shall include the Trial Examiner's 
Decision and Recommended Order, the Board's Decision and Order, this 
Stipulation and the Court’s Order thereon. 


4. It is further agreed and stipulated that any party and the Court, 
at and foliowing the hearing in the case, may refer to any portion of the 
original transcript of record herein which has not been printed to the 
same extent and effect as if such portions of the transcript had been 
printed, it being understood that any portions of the record thus referred 
to will be multilithed in a supplemental Joint Appendix if the Court so 
directs. 


Tr—-_ 


Dn ae SC WEY nee 


(ix) 
Il. THE BRIEFS 


The briefs may, pursuant to Rule 38(k), originally be filed in 
typewritten form to be followed by printed briefs. 


Dated at Washington, D.C. 


this 13th day of June, 1968. ‘“@zce! Mallet-Prevost); 


Assistant General Counsel 
National Labor Relations Board 
Dated at Washington, D.C. | 
- Mozart C. Ratner 
JES day of Charles Orlove | 
Attorneys for Petitioner 
Food Store Employees Union, 
Local 347, Amalgamated Meat 
Cutters and Butcher Workmen 
of North America, AFL-CIO 
Dated at Pittsburgh, Penn., | 
: David B. Fawcett 
So ye Donald C. Bush | 
Attorneys for Intervenot 
G. C. Murphy Company | | 
| 
| 


Before: Bazelon, Chief Judge, in Chambers. | 
PREHEARING ORDER | 


Counsel for the parties in the above-entitled case having sub- 
mitted their prehearing stipulation pursuant to Rule 33 of the Federal 
Rules of Appellate Procedure and Rule 19 of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is 


approved, and it is | 


ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this Court. 


Counsels' attention is directed to the fact that Rule 38(k) has now 


been superseded by Rule 30 of the Federal Rules of Appellate Procedure, 


and in lieu of captioning the appendix "joint appendix" it should be cap- 
tioned "appendix of the parties." | 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Ninth Region | 
In the matter of: 5 
G. C. MURPHY COMPANY ! 
and : Case No. 


FOOD STORE EMPLOYEES UNION, LOCAL : 9-CA-4237 
NO. 347, AMALGAMATED MEAT CUTTERS : 
AND BUTCHER WORKMEN OF NORTH AMERICA, 
AFL-CIO 


Federal Office Building, 
Court Room No. 5005, 

oth and Juliana Streets, 
Parkersburg, West Virginia. 
Tuesday, September 19, 1967. 


The above-entitled matter came on for hearing, pursuant 


to notice, at 10:00 o'clock a.m. 
BEFORE: 
JAMES V. CONSTANTINE, Esq., Trial Examiner. 
APPEARANCES: 
CASSIUS B. GRAVITT, JR., Esq., | 
and 
IRA H. WEINSTOCK, Esq., 


National Labor Relations Board, 
Region 9, 
2407 Federal Office Building, 
550 Main Street, | 
Cincinnati, Ohio 45202, 
appearing on behalf of 
the General Counsel. 
APPEARANCES (continued): | 


CHARLES ORLOVE, Esq., Jacobs and Gore, | 
Suite 2122 Corn Products Build- 
ing, 201 North Wells Street, 


2 


Chicago, Illinois, 

appearing on behalf of 

Food Store Employees Union, 
Local No. 347, Amalgamated Meat 
Cutters and Butcher Workmen of 
North America, AFL-CIO, 

the Charging Party. 


DAVID 'B. FAWCETT, Esq., Griggs, Moreland, Blair & 
Douglas, 
1707 Henry W. Oliver Building, 
Pittsburgh, Pennsylvania 15222, 
appearing on behalf of 
G. C. Murphy Company, 
the Respondent. 


« « * * x 
PROCEEDINGS 

MR. GRAVITT: We'd like to call James M. Davidson. 

MR. ORLOVE: Before we proceed with the witnesses, may I 
insert a motion to the pleadings? 

TRIAL EXAMINER: Do you want to amend the pleadings? 

MR. ORLOVE: I'm making a motion to clarify, Mr. Examiner, 
or strike portions of Respondent's Answer, and I direct your attention -- 

TRIAL EXAMINER: Let me Say this: There is no Board rule. 
on this, but it has been my practice not to entertain motions attacking 
the pleadings unless there has been adequate grounds given and they 
were made in writing. 

The Board has sustained me in that, and I am going to be con- 
sistent about it. In other words, I don't like oral pleadings and I 
don't like them one minute after the hearing starts unless, by the 
nature of the pleadings, you could not have made it any sooner. 

But, since this is an attack on the Answer, I am of the opinion 
that it could have been made before this. Now, that doesn't mean that 
the Answer is proper and everything he has pleaded is proper. 


10 


3 | 

If and when he comes to introduce his evidence onder that part 
of the Answer and you feel you may want to add anything or do some- 
thing because you want to show the Answer is improperly drawn, I 
will entertain an objection at that time. 

At this time I will not entertain such a motion -- 

MR. ORLOVE: Let me explain. In this particular case--and 
the Charging Party's officials could substantiate this -- I was not 
called as an attorney on this case until Thursday. I did not have an 
opportunity to see the pleadings until yesterday, and it is on the basis 


of that observation that I am making these motions. 
TRIAL EXAMINER: Apparently the General Counsel chooses not 
to make it, and that is his prerogative. He is in charge of the plead- 
ings -- | 
MR. ORLOVE: I am as much a part of these proceedings as the 


TRIAL EXAMINER: I know, but the theory of the case and the 
pleadings are for him to decide. 

MR. ORLOVE: I take exception to that. : 

TRIAL EXAMINER: All right, but I am going to deny you the 


right to do that. This is without prejudice to your renewing it, if and 


General Counsel and Respondent. 


when the evidence is offered, under any particular part of the Answer 
which you feel should not be admitt | 
* * * * | * 

MR. ORLOVE: I think this is the time to consider the pleadings 
and the propriety of the pleadings, before we take evidence, so that 
we know where we are going. : 

TRIAL EXAMINER: I understand that, but I also insist upon 
the written motion so the other side may have adequate time to answer. 

MR. ORLOVE: I have already explained my inability to pre- 


pare the written motions. It was yesterday, my first opportunity to 
| 
| 
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see these pleadings, and I feel that I am being denied the opportunity 
to raise a valid objection. 

TRIAL EXAMINER: When I come in to hear a case, I assume 
the pleadings have been completed, and I am prepared to hear it. 

Now, if there is going to be any motion, I am going to insist that 
it be a written motion and I will continue the case while Mr. Fawcett 
and his client discuss it. 

If you want to have this case put over another week, I will 
entertain your motion. Otherwise, we are going to follow the practice 
here, aS we do in the courts; that is, when I hear the case, I assume 
the pleadings are complete. 

Now, if you want a continuance of the case for a week so you 
might file a written motion -- 

MR. ORLOVE: I'm not asking for a continuance, but I feel I 
have the right to orally state my motion now. 

TRIAL EXAMINER: It's a discretionary matter, and I will 
deny it, as a discretionary matter. 

I want to proceed with the hearing and if you are ready I would 
like to hear it. 

In exercising that discretion, I will also point out that the General 
Counsel does not join in the motion, and by his silence I interpret that 
to mean that he is opposing it. All right, go ahead. 

MR. GRAVITT: Well, your Honor, the General Counsel wasn't 
going to get into this matter, but he certainly doesn't oppose the motion 
if the Charging Party feels it handicaps his case. 

However, at this time -- 

TRIAL EXAMINER: You have reviewed the pleadings. 

MR. GRAVITT: Yes. 

TRIAL EXAMINER: Do you have any objection to the Answer as 


it is now written? 
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MR. GRAVITT: I didn't raise any formal objections, but it 
isn't too clear, and I thought perhaps the Trial Examiner might want 


to understand more fully the position of the Respondent on some of 


those matters. 

That is what Mr. Orlove wants to do. : 

Then, I have been in proceedings where there is no answer 
filed, andI felt that was quite a departure, but I wasn't too 
successful in trying to get a judgment at that time, so I didn't raise 
it formally; but I certainly don't want to oppose it. | 

TRIAL EXAMINER: Well, the time to question the pleadings is 
before the hearing opens, and I want to go ahead with the case. 

a * * * * 
JAMES M. DAVIDSON | 

was called as a witness by and on behalf of the General Counsel and, 


having been first duly sworn, was examined and testifed as follows: 


* * * * * 
DIRECT EXAMINATION 

Q. (By Mr. Weinstock) | 
* * * * | a 


A. Istarted to work for them in September of '65, and I quit in 
June of '67. | 
Q. What was your job atG. C. Murphy? A. Stock boy. 
Q. Who was your immediate supervisor over at G. C. Murphy? 
A. Lee. Lee Roberts. : 
Q. Do you know what his jobtitle was? A. I don't know for 


a fact. He supervised the work in the stock room. 


Q. Can you tell us some of his duties and responsibilities in 


the stock room? 


* x * * | * 
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Q. (By Mr. Weinstock) Can you tell us some of his duties and 
responsibilities? A. He made sure they were working, the people 
in the stock room. He gave them details to do, like he'd tell me to 
run the requisitions for the main store, or something of that sort. 

Q. How would he give you these duties? A. Well, he'd tell 
me sometimes, when I first come in to work, and then other times, 
if he was leaving before I was coming to work, he would leave it 
written, a note, and either give it to me or give it to someone else. 

Q. How many employees were working under Mr. Roberts? 
A. About that time, I believe there was about ten. 


x x * * K 


Q. (By Mr. Weinstock) Do you know if he has ever interviewed 


any employees at the G. C. Murphy Company to work in the stock 
room? A. One day that I was there, a boy named Robie Rapp. 

Q. Does he attend any special supervisory meetings? 
A. I have seen him in the key help meetings. 

Q. What are "key help meetings," if you know? A. I don't 
know. 


Q. Has Mr. Roberts ever switched you from one job to another 


job in the stock room? A. Yes. 

Q. Does he work in the same work area that youdo? A. I | 
work in the stock room, but he does different things. I mean, he 
keeps the records straight. 

Q. Does he have a regular work station in the stock room? 
A. He has a desk in there. 

Q. Do you have adesk? A. No. 

TRIAL EXAMINER: Whom do you ask when you want to take 
time off? 

THE WITNESS: Mr. Roberts. 
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TRIAL EXAMINER: Does he give it to you? | 

THE WITNESS: Yes. He usually tells me to tell .; personnel 
lady I'm leaving. i 

TRIAL EXAMINER: In that case, I'm going to rule that you 
have made out prima facie evidence that he's a supervisor. That 
doesn't mean I have made a finding, but that authorized you to pro- 
ceed with your case. | 

Once I am convinced that the evidence is prima facie, you may 
go ahead. That's all that it means, and you may deny all that, 
Mr. Fawcett. Go ahead. | 

Q. (By Mr. Weinstock) Is Mr. Roberts ever absent from the 
store on certain evenings or days? A. He just worked certain 
nights. | 
@. Who replaces him? A. Ralph Wallace tells us what to do. 

Q. What is Mr. Wallace? A. Management trainee. 

Q. Do you know if Mr. Wallace punches a time clock in the 
G. C. Murphy store? A. No. He writes his time down on the card 
in the main office. : 

Q. Do you know why he does this? A. Because he gets his 
pay from the home office, I think. | 
Q. Where is the home office located? A. ee 

Q. What time of night does Mr. Wallace replace Mr. Roberts? 
A. I don't know. : 

Q. Is it more than one evening a week that he replaces him? 
A. I don't know. I don't remember that, even. | 

Q. When Mr. Wallace is in charge of the stock room, do you 
listen to his instructions? A. Yes. | 

Q. Has he ever assigned you work in the stock room, Mr. 
Wallace? A. Yes. 
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TRIAL EXAMINER: Does Mr. Wallace act any differently from 
Mr. Roberts, when Mr. Wallace is there, do you know? 
THES WITNESS: How do you mean? 
TRIAL EXAMINER: Does he have less authority or more 
authority or the same? 
THE WITNESS: I don’t know. He tells us what to do and we do 
it, the stock boys, that is. | 
TRIAL EXAMINER: I think that's prima facie evidence of his 
Supervisory capacity. 
Go ahead. 
= = x xe * 
Q. (By Mr. Weinstock) Do you recall having a conversation 
with Mr. Roberts on March 3lst, 1967? A. Yes, sir. 
Q. Can you tell us what Mr. Roberts said to you and what you 
Said to him, if anything? <A. I was in the area of the basement, 
loading the W. D. on flats, and Mr. Roberts came into the basement 
and in the area. He walked over to me and asked me if I signed for 
the Union. 
= od « * * 
Q. (By Mr. Weinstock) Continue. A. I said no. 
Q. Do you recall having another conversation with Mr. Roberts 
about a week later? A. In the stock room? 
Q. Yes. A. Yes, sir. 
Q. Can you tell us what Mr. Roberts said to you on this occasion 
and what you said to him? A. Why, he came over -- 
* HE * * oe 1 
A. (Continuing) He came over to me and was talking about a piece of 
broken merchandise and said there's a lot of fragile merchandise 
around here, or something of that sort. It was fragile merchandise he 
was talking about. P 
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And then he asked, or he said, "Did you sign for the Union?" 

I said no. And he said, "I reckon you know if the Union gets in, 
they can cut your hours." | 

I asked him why they would do that. 


* * * * | * 


Q. Do you recall having another conversation with Mr. Roberts 
on or about April 14th, 1967? A. In the back of the stock room of 
the fixture room? ! 

Q. Yes. A. He asked me what all went on at the meeting, the 
night before they had a Union meeting, and I said there was just a 
bunch of junk. Then I told him that they had a bunch of people from the 
Big Bear and some place else where they had the Union, and Mr. Gunnoe 
told about the benefits these people had. | 

Q. Were you referring to the Union meeting of the pee the 
night before? A. Yes. i 

Q. The one in the Chancellor Building -- room? A. Yes, sir. 

Q. Isthat correct? A. Yes, sir. i 

Q. Do you recall having a conversation with Mr. Wallace in 


late February or early March of '67? A. Yes, sir. | 
* * * * | » 
Q. Tell about the conversation between Mr. Wallace and 
Mr. Davidson and what Mr. Wallace said and what you said, if any- 
thing? A. Is this the one with the phone call from McKeesport? 
Q. Yes. 
* * * * ! * 
MR. WEINSTOCK: In late February of '67, or early March. 
Late February. | 
Q. (By Mr. Weinstock) Go ahead, Mr. Davidson. A. I can't 
remember all of it, but part of it was: 
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He told me he had a phone call from McKeesport, and a person he was 
talking to -- he didn't tell me who it was -- but the person who he was 
talking to had given him a list of people who had signed for the Union. 

He also said he could become rich by "ratting" on the people who 
had signed for the Union. He said he could get $10 for every person's 
name he turned in. 

Q. Did he mention any other employee that was involved in 
this? A. Jay Wigal. 

= cd a * * 

Q. (By Mr. Weinstock) What was said about Jay Wigal? 

A. That she was going around, getting names and turning them in. 

Q. Names of whom? A. People who had signed for the Union. 

Q. Do you recall having another conversation with Mr. Wallace 
in March of '67? A. I don't remember the date. 

One time I asked him if he wanted to sign for the Union. 

TRIAL EXAMINER: You asked him? 

THE WITNESS: He said no. 

TRIAL EXAMINER: You asked him what? 

THE WITNESS: If he would sign a card for the Union pledge. 

A. Is this the one? 

Q. (By Mr. Weinstock) Right. A. He said no, that he couldn't, 
that he was for the Union but he couldn't sign because he was on the 
management-trainee, on the home office. 

Q. Is this March of '67? A. Yes, sir. 

Q. Can you tell us anything else that was said in that con- 
versation? A. Idon't recall. (Pause.) 

I don't remember. 

Q. Do you recall having a conversation with Mr. Nehls on 
April 4th, 1967? 


xo * * ae * 
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| 
| 
| 


Q. (By Mr. Weinstock) Goon. A. Is that the day they closed 
the store? | 

Q. Go ahead and tell us about that day. A. It was about 25 
after 4:00 and they announced over the loudspeaker they were going to 
close the store and have a meeting in the assembly room. 

I went down, and we was taking the flowers inside and there were 
flower boxes. They order flowers from the flower shops and they're 
in boxes, like this (indicating), lots of flowers, and they Were stacked 
outside, they were about 4 foot high, and I went outside and got about 
half of them and brought them in. I brought them in and set them 
down by the counter. i 

I started to go out, back outside, to get the rest of them, and 
Mr. Nehls grabbed me by the armpit and picked me up and shoved me 


toward the door. 


He said, "Where are you going? Get upstairs to that meeting." 

I said, "I'm going to get the rest of the flower boxes. os 

He said, ''You don't bother about that. Just get up to the meeting." 

So I went up. 

Q. What meeting was this? A. Well, Mr. Meyers gave us a 
speech about -- he said that the Company had sought a petition to have 
an election of the Union and for us not to worry about the outsiders’ 
harassment. . i 

* * * * H * 
Q. Tell us about the meeting. 
* * sd * * 
A. Well, Mr. Meyers said for us not to worry about the harassment 
from the outsiders, that we didn't have to sign a card or to pay any 
money to work at G. C. Murphy's. That's about all I remember. 

Q. How did you know about the meeting? A. It was announced 

over the loudspeaker. | 


| 
| 
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The speaker in the store? A. Yes, sir. 
What time was the meeting held? A. About 4:30. 


© 


Q. What time does the store usually close? A. 5:00. 
x = * * * 

Q. (By Mr. Weinstock) I show you General Counsel's Exhibit 
2-1 and ask you to identify whose Union card this is? A. Yes, sir. 
It's mine. 

Q. Is that your Signature? A. Yes, sir. 

Q. And under what date did you Sign that? <A. February the 
16th. 

Q. Of? A. 1967. 

MR. WEINSTOCE: I'd like to offer into evidence at this time 
General Counsel's Exhibit 2-1. 

TRIAL EXAMINER: Is there an objection? 

MR. FAWCETT: No objection. 

TRIAL EXAMINER: All right. Receive it, Mr. Reporter. 

* * a a x 

TRIAL EXAMINER: I know you have the right to ask these 
questions. However, I cannot insist that you do not cover the same 
ground but bring anything else up that the General Counsel has not 
brought out. 

You have the right to go over it, but, at the same time, I would 
suggest that you do not cover the same ground, in the interest of 
expedition -- 

MR. ORLOVE: I am not interested in covering the same ground 
or in having things said twice. 

TRIAL EXAMINER: All right. 

MR. ORLOVE: I think I could fill in a few things that I have 
discovered through my people. 


13 


TRIAL EXAMINER: All right. 

* * * # | te 

CROSS- EXAMINATION | 

Q. (By Mr. Orlove) ***** | 

28 Q. You mentioned a meeting that Mr. Meyers presided over on 
April 4th, 1967. A. Yes, sir. | 

Q. Tell us who was at that meeting? A. The employees, and 

Mr. Meyer. I don't remember the exact people, just the employees of 


the store and Mr. Meyer, and maybe a few supervisors. | 
Q. But you say all the employees were there? A. No, sir. 
Q. About how many employees would you judge to|be there at 
that meeting? A. Maybe 75 per cent. : 
* * * x | * 
29 CROSS- EXAMINATION 
Q. (By Mr. Fawcett) Mr. Davidson, you were a student when 


you were working at G. C. Murphy Company; is that correct? 
A. Yes, sir. | 
Q. You were what is known asa D.E.- D.E. student? 
A. Yes, sir. | 
Q. What hours did you work? : 
MR. ORLOVE: Can we have that clarified, what that D. E. is? 
THE WITNESS: Student, Distributive Education. 


OK x * * oe 
30 Q. (By Mr. Fawcett) What hours did you work? A, After 
school and on Saturdays. | 
Q. What time did you report, usually? <A. 3:30 or 4:00 o'clock -- 
no, 12:00 o'clock. I was thinking of the year before. | 
Q. 12:00 o'clock? A. Yes, sir. | 


Q. Then you would work how long? A. Until 5: ine 
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Q. On Saturdays, what would you work? A. Four or five 
hours it was. Sometimes I'd come in to work and it was from 12:00 
to 5:00 or 1:00 to 5:00 or 5:00, 5:00 to 9:00. 

Q. Now, we're talking about the hours, of course, in February, 
March, and April of this year, 1967? 

MR. GRAVITT: We object. 

A. Yes. 

MR. GRAVITT: May I inquire as to the materiality? 

TRIAL EXAMINER: I suppose he wants to keep him out of the 
unit. If it's not the unit question, I am going to sustain the objection. 

Do you question this boy's being in the unit? 

MR. FAWCETT: No, I don't. 

TRIAL EXAMINER: I will sustain the objection. 

MR. FAWCETT: All right, but I have a right to question his 
credibility -- 

TRIAL EXAMINER: That's a credibility matter, and I'll sustain 
the objection. 

MR. FAWCETT: -- and to establish whether he may have talked 
to Mr. Roberts. 

TRIAL EXAMINER: You can get to that, but this here has 
nothing to do with that, and I will sustain the objection. 

I'd got the impression you wanted to keep him out of the unit. 
Now, I'm not saying that he would be excluded, but that I thought this - 
was proper to that question. 

* x pd * * 

Q. You talked a lot with Ralph about the Union? A. Yes, sir. 
I would ask him questions. 

Q. Would this be a matter of daily conversation between 
youtwo? A. If I had something to ask him, yeah. Yes, I would 
guess you would say that. 
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| 
Q. You have testified that on another occasion he asked you if 
you had signed a Union card? A. Ralph? : 
Q. Yes. A. I asked him if he would sign a Union card. 
* cd x * * 
Q. (By Mr. Fawcett) And he said no? A. Yes, he said no. 
* ad * | * 
Q. You said that Mr. Roberts had a desk. Where was this 
desk? A. In the stock room, right across from the candy room. 
Q. Would you describe the desk for me, please? | 
TRIAL EXAMINER: Oh, let's not get into any little details. 
That's proper cross, I admit, but I'm more interested in Mr. Roberts’ 
duties and the fact that he has a desk is some indicia of that, but 
going into the nature of the desk is going too far. | 
MR. FAWCETT. One more question, please. : 
TRIAL EXAMINER: Maybe Iam abusing my discretion, but I 
don't think the nature of the desk is important. : 
*x * * ok * 
EDWARD G. PROCIOUS 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
* * * * i 


Q. (By Mr. Gravitt) In what capacity are you associated with 
the G. C. Murphy Company? | 
xk ae Bs x * 
A. Well, I'm Director of Employee and Public Relations, and it's 
involved in those two departments, also labor relations. | 
TRIAL EXAMINER: This is for the entire system or just for 
this store? 
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THE WITNESS: This is for the entire company. 
TRIAL EXAMINER: I'm going to rule that he's an officer within 
the meaning of the Rule. 


* * * * * 


MR. FAWCETT: He's not an officer of the company. 
*x * cs * x 

TRIAL EXAMINER: You may describe him as a non-officer, 
but I am going to rule that he is going to be able to examine him under 
Rule 43. 

MR. FAWCETT: I just want the record to show that he is not an 
officer of the company. 

TRIAL EXAMINER: That's up to the company, but under Rule 
43(b) you may ask leading questions, regardless of the hostility, of 
the officers and agents, and management directors, I think, are 
officers within the meaning of Rule 43(b). 

MR. FAWCETT: I'm not objecting to that from that standpoint. 

TRIAL EXAMINER: Okay. I just wanted to avoid any further 
questions on that question. 

I think they made out a prima facie case. 

Q. (By Mr. Gravitt) Now, Mr. Procious, would you think back 
very carefully and tell me when was the first time you recall that the 
Union in this case was organizing the employees here at the store here 
in town? A. It must have been around the middle of February. The 
reason I'm trying to -- 

TRIAL EXAMINER: You don't have to give reasons. 

THE WITNESS: All right. 

A. (Continuing) About, around the middle of February, I think that's 
the proper time. 

Q. (By Mr. Gravitt) 1967? A. 1967, 
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Q. How was this brought to your attention on this occasion? 

A. This was a telephone call to me from Mr. Meyer. : 

Q. Whois Mr. Meyer? A. The manager of our Parkersburg 

store. | 
Q. What was the nature of the phone call? A. It must have 

been that there was an organization attempt taking place. 
Q. Mr. Meyer discussed it with you and you discussed it with 

Mr. Meyer? A. Yes, sir. : 
Q. Then at that time, did you make a decision as to what you 

were going to do about the Union's organizing of the employees? 

A. No. I went into the hospital about that time. | 

* 7 cd * aK 

A. I returned to the office on March -- pardon -- February 27th. 
Q. February? A. February 27th. | 
Q. And you had been handling labor relations and Union affairs 

for the store in Parkersburg since that day? A. No. a 


Q. Does anyone assist you? A. Yes. 

Q. Whois that? <A. Mr. Edwin Davis. | 

Q. You and Mr. Davis handle them? A. That is correct. 

Q. Do you recall Mr. Meyer asking you whether he should 
recognize this Union as the collective bargaining representative of the 
employees in the appropriate unit? A. In case this was presented to 
him? Is that your question? ! 

Q. Yes, sir. A. Yes, sir, he asked that question. 

Q. What did youtell him? A. Well, we told him to refer the 
individual to the office, to me. 

Q. To refer the individual to you? <A. Yes, sir. 

Q. Did you have any further conversations about what you were 
going to do about it? A. Not that I know, no, no. 


x * * * * 
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Q. Had you instructed anyone to not recognize the Union at 
the Parkersburg store? A. Yes, sir. 

Q. Who? A. Mr. Meyer. I told him if anyone came in about 
this, to refer them to me. 

Q. That's all you told him? A. Well, about that point you 
asked me, about recognizing. 

Q. Well, when did you take the position, if you did, that you 
would not recognize the Union as the representatives of these employees 
in the Parkersburg store? A. Well, the only direct question I had on 
that, other than the conversation with Mr. Meyer, was when Mr. Spencer 
called me. 

That would be April 3rd, I believe. 

Q. Sherwood Spencer, of the Union, you're referring to, in 
this case? A. Yes, sir. 

Q. Did he ask you for the recognition on April 3rd? A. He did. 

Q. What did youtell him? A. I told him we had a good faith 
doubt that he represented all of the employees of our Parkersburg 
store. 

Q. Are you sure that is what you told him? A. AsI recall 
it, sure. 

Q. That is your statement, then? A. Yes, sir. 

Q. All right. Do you recall Mr. Spencer's mentioning that he 
represented a majority of the employees? A. Yes, and he also 
stated that he represented a majority of the selling and production 
employees. He excluded some employees, also, in his conversation, 
when he stated this to me. 

Q. But he told you that they represented a majority of the 
employees in the unit he was requesting recognition in, did he not, 
sir? <A. Yes, sir. Yes, he did. 
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Q. And you told him that you doubted it? A. Yes, sir. 

Q. What did you doubt? A. Well I didn't think that was an 
appropriate unit. | 

TRIAL EXAMINER: We're not asking you what you thought. 
We're interested in what you told Mr. Spencer. Did you tell him that? 

THE WITNESS: No, I did not tell him that. | 

TRIAL EXAMINER: All right. | 

Q. (By Mr. Gravitt) What did you tell Mr. Spencer on that 
occasion? A. I told him that I doubted that he had a IY of all 
the employees. 

Q. Of all the employees? A. Yes, sir. 

Q. You have used that twice -- <A. Yes. | 

Q. -- "all the employees."" That is the way you talked to 
Mr. Spencer? A. Yes, sir. | 


Q. Isee. Well, usually, he didn't have to represent all -- you 
knew he didn't have to represent all of the employees, sir? A. What 
is your question? | 

Q. You knew that Mr. Spencer's Union didn't have to have 
signed cards from all the employees, didn't you, sir? A. I would 
know that. | 

Q. You knew that? A. Yes. | 

Q. But you doubted the majority? <A. Yes, sir. : 

Q. Then, did Mr. Spencer offer to show you the Union cards 
the employees had signed? A. Yes, he did. | 

Q. Did you look atthem? A. No, sir. | 

Q. Well, why didn't you look atthem? A, I assumed 
Mr. Spencer called me from Charleston -- | 

Q. Yes, sir. A. -- and this was in McKeesport, when he 
called, and we filed our R. M. petition the next morning. 

| 
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Q. Do you have any explanation as to the speed with which you 
filed the petition, why it happened so quickly? A. Why we did it? 

Q. Yes, sir, so quickly. A. Certainly. We felt there should be 
an election. We didn't want any delay, we didn't want to be accused of 
delaying. 

Q. You didn't want a delay in what? A. In reaching the time 
for the election. 

Q. But you knew about this organizing attempt back in February 
and you didn't file a petition, did you, sir? A. Perhaps I should 
point out to you -- 

TRIAL EXAMINER: Please answer the question. 

A. No. 

Q. (By Mr. Fawcett) Then you may have a chance to make any 
explanation that you care to -- 

MR. ORLOVE: Oh, I object to that. 

TRIAL EXAMINER: You can bring this out on the cross or 
redirect, or whatever you want to call it, because, apparently, he is 
your witness, but I am not interested in having the witness go beyond 
the question. 

I'm not saying this just to you, Mr. Fawcett. I would do it to any 
witness. I did it to your witness, Mr. Gravitt -- 

MR. GRAVITT: Yes, sir. 

TRIAL EXAMINER: -- that was just on the stand. This is 
going to be a long hearing. 

Go ahead. 

Q. (By Mr. Gravitt) Is it your testimony that you didn't look at 
the Union cards because of the geographical relation between you and 
Mr. Spencer? A. No, sir. I told Mr. Spencer I had a doubt that he 
had the majority of all the employees of the store, and that is the reason 
I didn't look at those cards. 
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Q. Did he not ask you to arrange a conference so that you and 


he could handle this personally? A. Yes, sir. : 


Q. What did you say to that? A. File a petition *as the election, 


\ 
| 


Q. Were you advising a Union representative to file a petition? 


this was the appropriate way to do this. 


A. I was not advising. I would say "suggesting," I would say. 
Q. Several times did you suggest that? A. I wouldn't know 
how many times. | i 
Q. More thanonce? A. I would assume more than once. 
Q. Was it your position, sir, that you had to have an election 
here before you'd recognize this Union? <A. Yes. | 


Q. And that is still your position, isn't it? A. Yes. 

Q. You haven't recognized the Union, have you? A. No. 

TRIAL EXAMINER: They admitted that in the Answer. Let's 
not go into what they have admitted. They admit they haven't re- 
cognized the Union. i 

* * * * | * 

But you had already told Mr. Meyers what to do in advance of 
April 3rd, 1967, had you not, sir? A. Yes, sir. | 

Q. And he was following your instructions -- A. Yes, sir. 

Q. -- in not recognizing the Union? A. That's correct. 

And to refer them to me. | 

Q. Andto refer them to you? A. Yes, sir. 

Q. Well, if I understand your testimony, sir, you are testifying 
that you doubted this Union represented a majority of the employees in 
the appropriate unit; is that right? A. In the appropriate unit? 

Q. Yes. A. That's right. | 

Q. Or that the unit that Mr. Spencer was requesting was an 
appropriate unit? A. No. I-- | 
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Q. Isee. You say you doubted a majority. 

A majority of what? 

TRIAL EXAMINER: If you're asking him what was going on in 
his mind, I'm not interested. 

I want to know what he told Mr. Spencer. 

MR. GRAVITT: I do want to touch a little bit on the motivation. 
In the 8(a)(5), the motivation is -- 

TRIAL EXAMINER: Thay may be so, but I'm interested in the 
conversation. 

MR. GRAVITT: Yes. 

TRIAL EXAMINER: Did you mention your doubt, of what 
majority you doubted? 

THE WITNESS: Yes, I think I mentioned it. 

TRIAL EXAMINER: What were the words you used? 

THE WITNESS: I mentioned that I doubted that he represented 
a majority of the employees, “of all employees," is the way I said 
that. 

Q. (By Mr. Gravitt) Yes, you doubted a majority, but you didn't 
know how many cards he had signed; did you? A. No, I wouldn't 
know that. 

Q. How could you doubt the majority, then? A. You will 
recall -- wait a minute, I will answer that a little more direct. 

Mr. Spencer - when he advised me of this by phone, mentioned 
that he represented certain employees in the store, and I don't think 
he represented the majority of all the employees in the store. 

Q. Was that what youtoldhim? A. Yes, sir. 

Q. All right. Now, you didn't know whether Mr. Spencer had 
one Union card or if he had 75 cards signed, did you? A. No. 

Q. And you didn't make it any of your business to find out, did 
you, sir? A. No. 
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Q. So, in doubting this majority in relation to a numerical 
figure, you had no basis to goon? A. No. | 

Q. Is that correct? A. No. 

Q. If Mr. Spencer had said, 'We have got every one, every one 


of them signed up,"’ you wouldn't have recognized him, would you? 
A. I don't know. He didn't say that. | 

Q. But you still didn't know about the majority, did you? 
A. No. 
Q. And you actually didn't doubt the majority, oe 
Mr. Procious? A. That's exactly what I did. | 

Q. Did you doubt the unit, or was it the majority, or what? 
A. I doubted the majority of all the employees, and I did it on the basis 
of what Mr. Spencer told me. | 

Q. On the basis of what Mr. Spencer said? A. On who he 
represented. | 

* 5 ok * : * 

Q. Then, you didn't know whether one had signed or 75 had 

signed? A. No, I wouldn't know that. : 
* * x ss | aK 

TRIAL EXAMINER: -- I want to know that my notes are accurate. 
My notes show that you only doubted the majority, of what Mr. Spencer 
said. Have I got that correctly? i 

THE WITNESS: That is correct. | 

TRIAL EXAMINER: And that is what he told you over the 
telephone? | 

THE WITNESS: That's right. | 

TRIAL EXAMINER: Thank you. 

That was the only reason that you doubted? 

THE WITNESS: Yes, sir. | 

TRIAL EXAMINER: Thank you. : 
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Q. (By Mr. Gravitt) But at this time, you felt very strongly 
about having an election for the employees, did you not, sir? A. Yes, 
sir, that is accurate. 

Q. You felt that it was the democratic way, just to let everybody 
vote - right? A. That is correct, and also it's a part of our National 
Labor Relations Act that elections may be scheduled. 

Q. That was the only way that you were going to recognize the 
Union in this case; is that right? A. That's right. 

Q. Is that still your position? A. That's what I said. 

Q. You filed your petition and it was dismissed, wasn't it? 

A. Yes, sir. 

Q. And then, either you or Mr. Meyer or someone, under your 
instruction, kept telling these employees there was going to be an 
election? A. We told the employees that we had filed the petition for 
an election, yes, sir. 

Q. Didn't you tell the employees that there would be an election? 
A. We didn't know that. 

Q. I didn't ask whether you knew it or not. I asked you whether 
you told the employees? A. No, I did not tell them that. 

Q. Sir? A. I did not tell them that. 

Q. Were you present, on April 4th, when Mr. Meyers made 
this speech? A. No, sir. 

Q. Did you write that for him? A. Yes, sir. 

Q. And he said what youtold him? A. Yes, sir. 

Q. You mentioned that there was going to be an election in 
that? A. We mentioned that we filed a petition for election, and I 
think the speech is available. 

* = * * * 
Q. You talked to Mr. Spencer by phone subsequently to April 3rd, 


did you not? A. I believe we had two conversations. 
* * * * 
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Q. (By Mr. Gravitt) But it was within a short time, and then 
you had another telephone conversation with Mr. Spencer? A. Yes, 
sir. | 

Q. What was that conversation about? A. Well, I recall, in 
that conversation, telling him we had filed a petition, filed a petition 
for an election. | 

Let me think a minute about it. I can give you a information 
on it. : 

Q. All right. | 

MR. FAWCETT: Do you want to look at your notes? I think 
you have the right to refresh your memory. | 


MR. ORLOVE: I object to that. I insist that the notes not be 
| 


TRIAL EXAMINER: Let's wait until his memory is exhausted. 


Q. (By Mr. Gravitt) Let me ask you-- A. All right. 

TRIAL EXAMINER: Whether he looks at his notes or not is 
for Mr. Gravitt to decide, not you. | 

Q. -- in regard to the April 6th conversation, would that be 
your best recollection? A. Yes, it was close to it. : 

Q. Let's try to get to the substance of it. : 

In substance, it was not that Mr. Spencer was telling you that he 


shown to the witness until the Trial Examiner rules. 


represented a majority of the employees and that you were telling him 
that you didn't believe that he represented the majority; you were going 
for an election, isn't that right? A. That is the substance, but I don't 
recall the details of it, though. : 

Q. Then, Mr. Spencer offered to prove his majority, to show the 
cards -- again, you recall that vividly, don't you? A. I don't know 
which conversation that was in, but that did occur at some point. 


Q. Most of the time or several times Mr. Spencer would mention 


| 
' 
| 
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to you that he represented a majority of these employees, and then you 
would tell him that you doubted it, isn't that right? A. That is 
exactly right. 

Q. He offered to show you the cards, and you wouldn't look at 
the cards? A. That is right. 

Q. And you haven't looked at the cards yet? A. No, sir. 

Q. Other then the one that was at the counsel table a moment 
ago? <A. That's correct. 

Q. And Mr. Spencer, did he not tell you something about, that 
under the law he had the majority in an appropriate unit, and he 
offered to show you the cards, and you were to recognize the Union? 

A. He may have said that. I think I answered him, too, that under the 
law we are entitled to a petition for an election. 

Q. AndI believe that one of your answers, sir, went something 
like this -- and I don’t want to misquote you, so if I get too far off, 
you correct me -- you told him you had the right to doubt this majority 
as long as you were Sincere; did you not, sir? 

You told him you had a right to doubt this majority as long as you 
were sincere? A. I don't recall saying it that way. 

Q. You used that word "sincere” to him on occasions in 
talking to him? A. I may. I said we had a sincere doubt. 

Q. You have read some cases referring to sincere doubt, you 
had to be sincere? You have read about this? A. I'm sure I have. 

Q. And that's what you were telling Mr. Spencer about, wasn't 
it? A. We're taiking about a word here -- 

Q. Yes, sir. A. -- andI suppose I use it frequently. I . 
suppose I would have used it. 

Q. Yes, sir. A. I can't say that I didn't use it. 

Q. Did you have any question or any doubt about the appropriate- 


ness of the unit? A. Yes, sir. 
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TRIAL EXAMINER: Nov, he's not interested in what goes on in 
your mind. Did you convey this to Mr. Spencer? | 

THE WITNESS: No, I did not say that to Mr. Spencer. 

Q. (By Mr. Gravitt) You never told that to Mr. Spencer, that 
you doubted the unit? A. We filed a petition for election in which 
we stated the unit. | 

Q. At the time you talked to Mr. Spencer, had you, in your 
official capacity, made a determination that you had no doubt concerning 
this unit? A. The unit that was in our petition is the unit that has 
been resulting -- | 

Q. Will you please be responsive to the question.: A. What is 
your question, please? | 

TRIAL EXAMINER: Let the Reporter read the question. 

(Question read.) ! 

A. In my mind? No, I had no doubt in my mind. 

Q. (By Mr. Gravitt) As far as the G. C. Murphy Company, 
there was no doubt at this time about the appropriateness of the unit? 
A. That's right. i 

Q. “That's right" - you're positive about that? A. Sir? 


Q. You're sure about that? A. You asked me what was in 


my mind. I'm sure about that. 
Q. Ialso asked you about the official position of the Respondent 
concerning the appropriateness of the unit on this occasion when 


Mr. Spencer requested recognition. 


I believe you have answered, have you not, that you had no 
doubt as to the appropriateness of the unit at that time; is that 
correct? A. The appropriateness of his unit? | : 

Q. Yes, sir. A. No, Ididn't. I said I had doubted that unit. 

Q. You told Mr. Spencer that? A. No, I did not tell 
Mr. Spencer this. | 
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Q. You never did tell Mr. Spencer you doubted the unit? 

A. No. We filed a petition for election in which we stated our unit. 

Q. Then, you never gave Mr. Spencer any opportunity to 
discuss any differences over the unit, did you, sir? A. That's 
correct. 

Q. Why? A. Well, there was a matter of timing here, really. 
He called me on April 3, and we filed our petition on April 4th. 

Q. You talked again on April 6th? A. Yes, sir. 

TRIAL EXAMINER: Let's not have a lot of reiteration. 

Q. (By Mr. Gravitt) This question on the unit, if it ever did 
arise, came from the preparation for this hearing, isn't that right, 
sir? 

If you don't understand it, I can re-word it. A. Re-word it. 

TRIAL EXAMINER: When is the first time that Mr. Spencer 
found out that you had a doubt about the unit? 

THE WITNESS: When we filed our petition for an election. 


* * * * x 
Q. But you never did tell Mr. Spencer that his unit was in- 
appropriate in your position as the Company -- A. Not personally. 


Q. --inwriting? A. No. 

Q. On April 6th, this phone conversation, do you remember 
Mr. Spencer, after a discussion, telling you that "You haven't told me 
why you doubt our majority," and then you replied, "I don't have to 
tell you as long as I am sincere." 

Do you recall that? A. I would have to assume I said that. 

Q. Yes. A. I mean, this is the gist of that conversation -- 

Q. Yes, sir. A. -- but whether these were my exact words 
or not, I don't know. 

Q. You used "sincere," quite frequently, do you not, sir? 


A. I would assume. 
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67 Q. That is your best recollection, isn't it? A. That is my 
best recollection, yes. | 
* * * * | 
Q. (By Mr. Gravitt) Did you appeal the decision of the Labor 
Board through the Region's dismissal of the petition? A. Through 


our attorney, we did. | 


Q. What is the nature of that issue? | 
TRIAL EXAMINER: Is that an issue in this case? : Let's not 
follow up these unnecessary matters. | 
They have the right to file a petition or they have a right to 
appeal. What inference do you want me to draw? : 
68 MR. GRAVITT: It goes to the motivation. I think I have a right 
to do it, I think I am going to find bad motivation in complying with 
the Board's rule, your Honor -- | 
TRIAL EXAMINER: We're not going into it. | 
MR. GRAVITT: -- afterwards. : 
TRIAL EXAMINER: The R. M. petition isn't before me. 
MR. GRAVITT: This is before, and they adhered ° this 
position he's telling us about. | 
TRIAL EXAMINER: They had a right, I think they had a right 
to adhere to any position. 
MR. GRAVITT: And it was dismissed -- | 
TRIAL EXAMINER: They still have a right to adhere to the 


petition, and I'm not going to draw any inferences from this. 


Do you want me to decide the case because they filed an 
answer denying that the unit is appropriate? | 
MR. GRAVITT: I am not being facetious. I want you to decide 
the case according to the Board's la | 
TRIAL EXAMINER: That's what I'm going to do.’ 
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MR, GRAVITT: -- but I thought I had the right to get this 
in -- 
TRIAL EXAMINER: I know -- 
MR. GRAVITT: They knew there was going to be an election, 
and I'm willing to drop it -- 
TRIAL EXAMINER: Everybody knows it. 
69 MR. GRAVITT: Everybody knows it. All right. 
Q. (By Mr. Gravitt) Now, did you receive a letter from 
Mr. Spencer under date of April the 3rd, 1967? A. I believe I did, 


yes. 
Q. Do you have the letter? A. Yes, I would have it. 
a * *x * * 
70 MR. GRAVITT: Is it to be put in by way of stipulation? 


MR. FAWCETT: Sure. 

TRIAL EXAMINER: If you're going to stipulate, you may as 
well show it to Mr. Orlove. He's a party. 

MR. ORLOVE: I'm familiar with it. 

MR. GRAVITT: He has adopted it. 

TRIAL EXAMINER: I want to be sure they don't neglect you. 

MR. ORLOVE: I'll try to be sure of that, myself. 

* * * * * 
72 Q. (By Mr. Gravitt) Does Mr. Meyer do the hiring and 

firing of the employees in the Parkersburg store? A. Yes, sir. 

Q. And as to who is on the payroll on a certain date, that 
information is in his possession? A. Yes, sir. 


* x 5d x * 
CROSS- EXAMINATION . 
73 Q. (By Mr. Orlove) Mr. Procious, there is no petition for an 


election pending now? A. No. 
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Q. What would your response be to any request to adjourn 


the hearing and take a look at our cards and grant recognition on the 
basis of our claim of majority? 
(Pause.) Do you have a position on that? 
MR. FAWCETT: I object to the question. 
TRIAL EXAMINER: I'll sustain the objection. : 
Q. (By Mr. Orlove) Are you the highest official in the Murphy 


| 


organization in charge of labor relations? A. No, sir. | 

Q. Who do you answer to? Who is your immediate superior? 
A. Mr. K. T. Paxton, P-a-x-t-o-n. i 

Q. Is he the highest official with regard to labor relations? 
A. He's my immediate superior. 

Q. Who is the highest official in the organization with respect 
to labor relations? A. Mr. K. T. Paxton. : 

Q. And did you and he discuss the Parkersburg situation? 
A. We have discussed it. | 

Q. When did you first discuss it? A. It must have been 
mid-February. | 

Q. February, mid-February is around the time that Mr. Meyer 
called you, is that correct? A. That is correct. | 

Q. Would you tell us what your discussion was with Mr. 
Paxton? A. I would think it was merely a report of what Mr. Meyer 
had given to me. : 

Q. You reported to him, is that correct? A. That is correct, 
that there was organizing activity in the store. 

Q. And were you aware of the extent of the organizing activity? 
A. No, sir. 

Q. What was Mr. Paxton's response to your report? A. I don't 
recall any particular response, other than he just listened to me. 
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Q. Who is the individual with the authority to make the 
decision to express a good faith doubt in response to the Union's 
request for recognition? A. I could do that. 

Q. And you're the individual who exercises or -- strike that. 

You're the individual who operates day in and day out the 
labor relations of the Murphy organization? A. Yes, sir. 

Q. Are you the individual who formulates the labor policy of 
the company? A. Well, that would be within the framework of our 
organizational structure in the company. 

x * * * mK 

Q. (By Mr. Orlove) What is the policy of the Murphy Company 
with respect to those situations where the Union writes or calls and 
communicates a request for recognition? A. We have no company 
position. This is the first incident we have like this. 

Q. When you Say "like this,"’ what do you mean, like this? 
A. Where someone has called. 

Q. And requested recognition? A. Yes, sir. 

Q. You're familiar with the labor laws of this country, are 
you not? A. Reasonably. 

Q. Specifically the laws of the National Labor Relations Board 
as enforced through the courts? 

TRIAL EXAMINER: Well, I'm going to say that he's not an 
expert on that. I don't care if he’s familiar -- 

MR, ORLOVE: I'm trying to qualify him as an expert. 

TRIAL EXAMINER: Well, let's go into the next question, then, 
what is your question? 

Q. (By Mr. Orlove) You're aware now of the Union right to 
request recognition and the legitimacy of the grant of recognition to 
the Union by the Employer? A. Iam aware of that right to request 


it, yes, sir. 
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33 
Q. And the legitimacy of the Company's acquiescence to it, 


and the subsequent negotiations with that Union? A. Well -- (Pause.) 

TRIAL EXAMINER: You're asking him to pass on a question of 
law now, and I'm going to -- | 

MR. ORLOVE: No. I am asking you to pass on -- | 

TRIAL EXAMINER: The word "legitimacy" is a question-of- law 
word, and I am going to exclude the question to the witness. 

Let the record show that the witness had some hesitation before 
he answered that. . 

I don't believe he should be required to give an opinion ona 
statement of law. ; 

me * 5 aK | * 

Q. (By Mr. Orlove) When is it that you instructed Mr. Meyer 
to refer any individual's request to you? A. I can't give you an 
exact date on that. : 

It would be, I assume, some time in March. | 

Q. About the middle of March, would that be accurate? 


A. I can't answer that. 


Q. Is that a phone call to you, from you to him, or from him 
to you? <A. It was a phone call, yea; I don't know which way, though. 

Q. And what else did you talk about in the phone call, in that 
phone call? <A. I'm sorry. I don't recall. I can't. : 

Q. If you instructed him to refer any requests for recognition 
to you, obviously you anticipated receiving some requests for re- 
cognition, didn't you? A. (Pause.) I can't recall that phone call, 
but I would have to assume, I would say, have to say that is accurate. 

* x * * * 

Q. (By Mr. Orlove) Let me hear what your answer is to that. 

A. What is your question, please? 
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TRIAL EXAMINER: Didn't you say something about your 
Company never experiencing a request for recognition before. 

THE WITNESS: Of this nature. 

TRIAL EXAMINER: All right. 

Q. (By Mr. Orlove) I asked, then: What is this nature? I'm 
asking you now: What do you mean by "this nature?” What sets this 
case apart from other cases? A. A telephone call I received, 
requesting recognition, that's what sets it apart. 

Q. Have you ever received requests for recognition prior to 
this time by any other labor organizations? A. Not of this nature. 

We have received other requests, but they have been usually in 
the form of a petition for an election. 

Q. Now, I'm talking about a petition for an election. A. I'm 
talking about a written or oral communication from a labor organiza- 
tion, requesting that you recognize and bargain with them, not a 
petition for an election. 

No election. 

Q. You have never had one before this case on April 3rd? 

A. That is correct. 

Q. Yet, in mid-March, you anticipated such a happening and 
you instructed Mr. Meyer to communicate that to you; is that correct? 
A. Yes. 

TRIAL EXAMINER: I think this is repetitious. He said it 
twice to the other lawyer and twice to you. He already said that. 

Q. (By Mr. Orlove) Did Mr. Meyer, in any conversations with 
you, prior to April 3rd, give you any communication of his estimate 
of the Union's strength at the store? A. No, sir, I don't know that. 

Q. Again, to use Mr. Gravitt's statement, so far as you knew, 
you didn't know whether there was one card signed at that particular 


time or 75 cards signed? A. I didn't know how many cards were signed. 
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Q. I'm having a little difficulty with understanding your 
testimony concerning your April 3rd phone conversation with Mr. 
Spencer. : 

Let me ask you, first: What did Mr. Spencer say with regard 
to the request for recognition? How did he put it, as ae can best 
recall it? A. If I may have my notes? : 

TRIAL EXAMINER: Maybe we will get your notes. Tell me 
about it, to the best of your recollection now, what he said. 

THE WITNESS: I believe he said he represented a majority of, 
and he named sales -- selling, production employees, and I believe 
he excluded certain employees. ! 

Q. (By Mr. Orlove) What employees did he exclule? 

A. Office clerical. The manager, the assistant manager -- 

Q. Managers, guards, and supervisors? A. Yes, those were 
excluded. : 

Q. Any other exclusions? 

TRIAL EXAMINER: Can't you gentlemen agree on Porat that 
conversation was, rather than having Mr. Gravitt gone over it, and 
now you, too? | 

I will declare a short recess to see if you can An I don't 
think this will be much trouble. 

MR. ORLOVE: No, I'm inclined to go into it, in that direction, 
Mr. Trial Examiner. I would like to pursue this course I am taking. 

TRIAL EXAMINER: I am ruling you're repetitious and consider 


that the issue has already been gone into. Apparently the witness has 
testified as to what Mr. Spencer said as to the unit. | 

MR. ORLOVE: I have another point in mind. | 

TRIAL EXAMINER: If what he said is not in dispute, let's not 
take up the time -- 

MR. ORLOVE: I have another point in mind. 

TRIAL EXAMINER: What is your point? 
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MR. ORLOVE: I'll ask first that the witness be excused -- 

TRIAL EXAMINER: You just tell me -- 

MR. ORLOVE: I won't, sir. 

TRIAL EXAMINER: Then I'll rule you can't go into the con- 
versation. You have gone into it long enough. 

MR. ORLOVE: I haven't gone into this part, I haven't started 
it. 

TRIAL EXAMINER: I am ruling that you cannot go into the 
conversation any more -- 

MR. ORLOVE: On what basis? 

TRIAL EXAMINER: It's on the basis you are covering the 
Same ground as Mr. Gravitt, and on the basis that the witness already 
testified to it. 

Go on with your next question. 

* * * ae * 

Q. Are you Saying to us now that your recollection is exhausted 
as to what was said in that conversation? A. No. 

Q. What I'm getting at is simply this: What was your response 
to Mr. Spencer's request, as best you can recall it? What did you say 
to him? A. That I doubted they had a majority of all our employees. 

Q. It’s correct that you didn't tell him what you doubted? 

A. That's correct. 

Q. He asked you repeatedly in that conversation, in the April 
1st and 6th conversation, and, in fact, in the letter before you, he 
repeatedly asked what you doubted about his request; did he not? 

A. I recall him asking that at least once. I don't remember, I don't 
know whether it was repeatedly. 

Q. What is it that you doubted about that request? A. Well, as 
I explained before, I do not think that he discussed an appropriate 
unit in there and, therefore, could not have represented all of the 


employees. 
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Q. What was not appropriate about the unit, in your view? 
A. He did not include the office clericals. | 


Q. So, office clericals should be included, as far as you're con- 


cerned; are you sure -- A. Yes, sir. 
TRIAL EXAMINER: I want to be sure. This is what is in his 
mind, or what he told Mr. Spencer? 
MR. ORLOVE: That is correct. This is what is going on in his 
mind. 
TRIAL EXAMINER: I want to be sure he did not dtios it to 


Mr. Spencer. 


* * * * | * 


Q. You didn't exclude office clericals in there, did you? 
A. No, sir. 
Q. Whynot? A. Because I feel that office clericals are part 
of the unit. | 

Q. You didn't specifically include them there, do you? A. I said 
here, "all employees of the Company at its Parkersburg, West Virginia 
store," and not exclusions, I did not exclude them. | 

Q. Is this what you're telling, by this bit of writing, you expected 
Mr. Spencer to glean from that, that your objection to the unit was that 
he did not include office clericals; is that what you've saying? A. No, 
sir, I did not say that. i 

Q. Imean, if you wanted to work this thing out, you could have 
just said, "I don't like office clericals being excluded?" | 

MR. FAWCETT: This is objected to. : 

TRIAL EXAMINER: No, I think it's a proper question. 

Q. (By Mr. Orlove) Couldn't you have just worked it out, right 
out? He was offering to come right up to McKeesport -- A. He said 
he would meet anywhere. i 

Q. Well, he said he would discuss anything you have to discuss 
about this matter? A. He did. 
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Q. He offered all the cards he had to prove the majority status? 
A. Yes, sir. 

Q. And didn't he complain at the same time about the coercion 
and intimidation going on in the store? A. I don't know whether it 
was in that telephone conversation or in the next one he complained 
about that. 

Q. This would have been-- A. I also complained -- 

Q. -- worked out -- 

MR. FAWCETT: Please let him answer the question and don't 
interrupt him. | 
A. Ialso complained about the interruptions that were taking place in 
the store, in one of those conversations, by the Union representatives. 

Q. (By Mr. Orlove) That would have been worked out in your 
meeting in McKeesport perhaps, could it not have been? A. I don't 
know. 

Q. He complained to you about the coercion and interrogation 
of employees by the store officials, did he not? A. He mentioned that. 

Q. And he filed charges to that effect? A. He did. 

Q. You knew that no election would be held under those circum- 
stances, don't you? 

(Pause.) Well? 
A. You mean, until the charges were cleared up? 

Q. Yes. A. Yes, that, I would know that. 

Q. Yet you were still asking that the election be held? A. We 
did not have the charges when we filed our R. M. petition. 

Q. He told you he filed charges, did he not? 

TRIAL EXAMINER: You don't know the date of the Answer -- 

THE WITNESS: Well, I don't know -- 

TRIAL EXAMINER: The date of the receipt of the charge is in the 


record. 
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| 
| 
| 
| 


THE WITNESS: He did tell me about this, and I don't know if it's 
April 3rd or April 5th. | 

TRIAL EXAMINER: According to Exhibit 1, the original charge was 
filed on April 4th -- 

MR. ORLOVE: And received shortly thereafter. 

TRIAL EXAMINER: I assume it was received the next day. 
I don't have the show date of receipt. | 

Q. (By Mr. Orlove) In fact, didn't Mr. Spencer say to you that 
under the circumstances going on in the store, he wouldn't go in for an 


election because he felt that a free election wouldn't be held? Didn't he 
| 

| 

Q. Let me return to my question. Why did you not take up 


tell you that? A. In one of the conversations, yes. 


Mr. Spencer's suggestion that he come to McKeesport and talk over 
everything that you had in question about his demand for recognition? 
A. We felt this would be better settled by the election, by the process 
of election. | 

Q. You knew an election wouldn't be held? A. No, I didn't 
know that. | 

Q. You didn't know that his claim and the fact that charges 
were being filed, you didn't know that the Board wouldn't hold an 


election while it was processing these charges? 


You have been in the labor relations field long enough to know 
that? | 

MR. FAWCETT: I want the record to show that the charges were 
not filed until after the R. M. petition was filed. : 

TRIAL EXAMINER: The question is: Was there any conversation 
after that? | 

Did the witness know that the election could not be held until the 


charges were disposed of? 
He could answer that yes or no. 
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A. Yes. 

Q. (By Mr. Orlove) All right. Did you honestly believe an 
election would be held? <A. Yes, sir. 

x * 5 * od 

Q. (By Mr. Orlove) Didn't Mr. Spencer also invite you to come 
down to the Parkersburg store and see for yourself the validity of his 
charge that, that was going on in the store? A. I think he did, yes, 
sir. 

Q. What was your response to that request? A. My response 
was that we filed a petition for an election. 

Q. What does a petition for an election have to do with your 
visiting the store to determine the validity of his claims or charges 
that you were intimidating the employees? 

What does an election have to do with that? 

A. As I recall, I told him I didn't think there was coercion. 

Q. You didn't even know, isn't that correct? 

(Pause.) Did you know, or not? A. I didn't think there was. 

Q. Did you know? 

I am asking you a straight question. A. Yes, I think I knew. 

Q. You weren't down in Parkersburg? A. No. 

Q. How did you know? 

TRIAL EXAMINER: We're getting into collateral issues here. 

Q. (By Mr. Orlove) Did you talk with Mr. Meyers between 
April 3 and April6? A. I'm sure I must have. I must have. I must 
have told him about our call on April 3rd -- wait a minute. 

I was in Parkersburg on April 4. 

* me * * * 

TRIAL EXAMINER: Let me say this. I realize that this 

gentleman is your witness, but you may want to put him on again; but 


if you do, I don't want you to cover the same ground. 
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Are you going to cover the same things? This is the time to do it, 
on the cross-examination. That has been my consistent ruling and the 
Board has upheld me. i 

MR. FAWCETT: Well, I would like to cover the ground on certain 
cases involving a decision of the Board on and in regard to the unit. 

TRIAL EXAMINER: You aren't going to do it through a witness? 

MR. FAWCETT: Iwill. I'll do it through Mr. Procious. 

MR. GRAVITT. We object to him not doing it at this time if it's 
going to be done. | 

TRIAL EXAMINER: Generally, the Board's decisions are some- 
thing that you point out -- or matters that you point out in oral argument 
or briefs, you can call them to my attention and ask me to take judicial 
notice of them. : 

If you want to put him on as a witness, as your ESE you will 


have to put him on with respect to other matters than those covered by 


Mr. Orlove and by Mr. Gravitt. | 
Do you want to put him on for other matters? : 
MR. FAWCETT: For other matters? Excuse me just a moment, 
will you? i 
TRIAL EXAMINER: All right. I can take a brief recess if you 
wish. i 
* * * * | * 
CROSS-EXAMINATION 
Q. (By Mr. Fawcett) ***** | 
Q. Mr. Spencer, did you have conversation with him in regards 
to certain matters, in regards to Union representatives interfering with 
the normal working of the store? A. Yes, I did. : 
Q. Did you protest to him about that? A. Yes, sir. 
Q. Did you ask him to withdraw these representatives? 


A. I asked him to do that. 
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Q. In regards to their activity that they were carrying on, on the 
premises of the G. C. Murphy Company? A. I asked him that, requested 
it. 

Q. What did he say? A. He complained about our saying that 
they would be arrested, and I think they might be subjected to that if 
they continued to come in. 

Q. Now, Mr. Procious, in your position with the Murphy Company, 
you have had many Board-conducted elections? A. Yes, sir. 

Q. And have you ever had a board-conducted election in which 
there was a breakdown in the unit that is other than a store-wide unit? 

MR. ORLOVE: Objection. 

TRIAL EXAMINER: I'll sustain the objection. 

Q. (By Mr. Fawcett) Have office clericals ever been excluded 
from the unit? 

MR. ORLOVE: Objection. 

TRIAL EXAMINER: I'll sustain the objection. 

Q. In your conversations with Mr. Spencer, you requested him 
to file a petition for an election, did you not? A. Yes, sir; in our first 
conversation. 

Q. What did he say to that? A. He said he wouldn't do that. 

Q. And that was when you decided to file the R. M. petition? 

A. Yes, sir. 
Q. Which you did the next day? A. On April 4th. 
cd cd * * * 
RECROSS-EXA MINATION 

Q. (By Mr. Orlove) How does the Parkersburg store compare 

in size of employee complement to the other Murphy stores? Is it 


considered small, medium, or -- A. It would be large. 


* baad * x * 
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96 SHERWOOD M. SPENCER | 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
TRIAL EXAMINER: Please be seated, and give your name and 
address to the Reporter. 


I have a suggestion which I would like to suggest to you, but you 
gentlemen are under no obligation to adopt it. The previous witness 
has testified as to certain conversations and as to certain documents 
which this gentleman is supposed to have sent. | 

There is no point in going over that if you think that, in substance, 


the conversation is about the same. 


If you want to add to it, of course, I can't stop you from doing 
it. : 

97 MR. GRAVITT: We don't want to prolong the hearing and we 
want to move along expeditiously on the conversations. ‘There is a 
loophole -- | 
TRIAL EXAMINER: If there is a variance on the conversations, 

bring it out. i 

MR. GRAVITT: We want to bring the whole thing out. 


TRIAL EXAMINER: All right. 


* * * * * 


102 TRIAL EXAMINER: Okay. | 
Q. (By Mr. Gravitt) Do you remember the conversation with 
Mr. Meyers on April the 3rd? A. Generally, yes. | 
Q. Can you tell us what you told Mr. Meyers? A. I told 
Mr. Meyers who I was, who I represented, and that we had reached 
the majority of the employees in an appropriate unit, and asked him 


for recognition in bargaining. 
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Q. Did he make any response? A. I asked him whether he would, 
and he said no; he suggested that I get in touch with a Mr. Procious. He 
gave me the address and telephone number, and I asked: 

Does this mean that you are refusing to recognize and bargain 
with our Union? 

Q. What did he say? A. He said yes. That is it. 

Q. Do you recall any more of the conversation? A. There was 
very little conversation beyond that, and we hung the phone up. 

Q. What did you do, if anything? A. Have my secretary call 
his Mr. Procious. 

Q. Did you get him onthe phone? A. I did. 

Q. This ison April 3rd? A. April 3rd. 

Q. Tell us what you recall being said on this occasion? A. I told 
him we represented a majority. 

TRIAL EXAMINER: Do you recall Mr. Procious being on the 
stand? 

THE WITNESS: Yes. Yes. 

TRIAL EXAMINER: Did he testify what you told him? 

THE WITNESS: Generally, but there are additions to it I would 
like to make. 

TRIAL EXAMINER: All right, you make the additions, rather than 
go over the conversation. 

In other words, you adopt what he said, plus the additions you are 
about to make. 

THE WITNESS: The additions that I would make are, first, that 
I offered at least half a dozen times in that conversation to bring the 
cards to him in McKeesport or Parkersburg or to anywhere else so 
that he could have no possible doubt of the fact that we represented a 


majority of the employees. 
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| 
| 
| 


He says, "I have a doubt." This was generally in the conversation, 
both on the 3rd and the 6th, and each time I would say, "How do you have 
a doubt? What doubt can you possibly have? We have the majority of 
the people in the appropriate unit." i 

And I spelled it out to him. I said, ‘We will bring them to you," 
and, ''We will send them to you," and in the conversation of the 6th, we 
went as great lengths into the coercion and intimidation, what we con- 
sidered illegal practices that were going on in the store. | 

He did, on a couple of occasions, say: "We will give an election. 
This is a democratic route." | 

I said, 'You can't have a fair election under the circumstances 
of this kind.” | 

Q. Did he ever mention the unit to you? A. Never. 

Q. Are yousure? A. Iam positively certain he never men- 
tioned it. | 
TRIAL EXAMINER: He admitted he never mentioned it. Why go 
into it? 3 | 

THE WITNESS: One part, or a part that I would contradict -- 

TRIAL EXAMINER: All right, go ahead. | 

THE WITNESS: He did not say, at any time, that he doubted 


whether we represented a majority of all the employees in the store. 


He said, only: "We doubt you represent the employees, " but 
never did he say: "All of the employees in the store.” : 

We never claimed to represent them, never asked for recognition 
for all of them, and he never said, "You don't represent all of the em- 
ployees." | 
Q. (By Mr. Gravitt) Do you recall anything else that was said 


in these conversations? A. Yes. I told him, in the interests of our 
relations, which I hoped would change, that it would be good for him 


to come down to Parkersburg or to send someone in authority and 
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that they would break up this coercion and intimidation and the abuse 
of the employees, as I considered it. 

He said he would make no commitment to me to do anything, to 
do anything about it. 

I said, "You mean, you Simply will not do anything about it?" 

I did tell him that we had a Union that was not small -- it wasn't 
a very large one -- nor we weren't very poor, but if necessary -- but 
if these acts continued, we may find ourselves up in a strike. 

That was something we didn't want to spend our money for unless 
we had to do it. 

* cod * * * 

Q. (By Mr. Gravitt) Now, do you recall Mr. Procious using the 
words, he had to be sincere, or phrases in the conversation -- 
A. I believe he said -- 

TRIAL EXAMINER: He already adopted that, that entire con- 
versation, except, as he has modified it; I am doing this in the interests 
of the witness who wants to catch a plane. 

THE WITNESS: I would have made only one addition, as I recall 
it, he did say that, on the requesting: Yes, he has a doubt. And I 
asked, "How do you have a doubt?” 

He said, "I don't have to give you any reason as long as Iam 
sincere.” 

TRIAL EXAMINER: I think Mr. Spencer's testimony and the 
other witness's are in agreement as to what was said. 

* * * * * 
GEORGE E. MEYER 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


* * * * * 
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Q. (By Mr. Gravitt) Are you manager of the store here in 
Parkersburg? A. Iam. | 
Q. How long have you been manager? A. Since January, 1965. 
Q. And you were, during 1967, you have been the manager in 
charge of the Parkersburg store? A. That's right. | 
Q. And you make the decisions as to what is to be done, what 
won't be done; is that correct? A. Yes, sir. 
Q. You are the top official in the store, is that right? A. That's 
right. 
Q. Isee. 
TRIAL EXAMINER: All right. I will rule. 
You may examine him under 43(b) -- 


MR. GRAVITT: All right. 


* * * * og 


Q. (By Mr. Gravitt) When did you first find out about the Union's 
organizing of the employees? A. Early in February. 
Q. 19677? A. 1967. 


Q. Do you remember Mr. Gunnoe talking to you about the Union 
| 
| 


Q. That was Mr. Woodrow Gunnoe, Union representative? 
A. Yes. | 

Q. He's the gentleman here at the counsel table (indicating)? 
Is this him? A. That's him. 

Q. All right. Did you have a no-solicitation rule in your 
store? A. Yes, we did. 

Q. It was there all during 1967, sofar? A. That is correct, 


* * * * | * 


representing the employees? A. Yes, Ido. 


Q. (By Mr. Gravitt) Now, will you tell us, sir, just very briefly, 
how many floors you have in your store? | 
Just describe the operation of your store, how many levels you 


48 


you have, and so forth. A. Yes. There's three levels. There's the 
basement, Sales floor -- 

TRIAL EXAMINER: All right, there's three levels. Let's not 
go into unnecessary detail. 

Q. There are three levels. 

And on which level do your office clerical employees work? 
A. On the second floor. 

116 Q. Second floor? A. Right. 

Q. Can you describe their location in relation to the second 
floor? A. Well, it is on the south end of the building, and it is -- 
well, you reach it by a rear stairways. 

I don’t know to what extent you want me to describe it. 

* a * * * 

TRIAL EXAMINER: Is it separated at all from the rest of the 
floor? 

THE WITNESS: Yes, it is separate from the rest. 

TRIAL EXAMINER: How is it separated? 

THE WITNESS: With a wall. 

TRIAL EXAMINER: I know I am taking over some of your 
functions. 

MR. GRAVITT: Go right ahead. 

TRIAL EXAMINER: I want to shorten this. 

Q. (By Mr. Gravitt) Who supervises the office clerical? 

A. I supervise office clerical. 

Q. How many office clerical employees do you have? A. We 

have four. 
x * a * * 
117 Q. (By Mr. Gravitt) Do you have a Mary Null? A. Yes. 

Q. Is she the head office clerical? A. She's a bookkeeper. 

Q. Is she in charge of the others? A. No, sir. 

Q. Does she tell them what todo? A. No, sir. 
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Q. Does she give any instructions at all? A. No, sir. 

Q. What does she do? A. She receives and processes 
invoices. | 

TRIAL EXAMINER: Do any of these employees do production and 
selling work? | 

THE WITNESS: Yes, they do production and selling work. 

TRIAL EXAMINER: What per cent? 

THE WITNESS: It depends on the need or the time or the emer- 
gency. If we have a need for them on the sales floor, we call on them 
when needed. ! 

TRIAL EXAMINER: If there's no need, they don't go on? 

THE WITNESS: That's correct. | 

Q. (By Mr. Gravitt) Was that the situation in April of 1967? 

A. In April? Yes, that's true at all times. ! 

Q. Who is Gladys Limley? A. Gladys Limley is the cashier. 

Q. Well, do you list Gladys Limley, Mary Null, Margie Roberts, 
Betty Brown, and Lorna Marshall, as office clericals? A. Betty 
Brown is payroll clerk. And she -- when you asked me about the 
office, I was of the opinion you wanted only girls that worked in this 
one area. | 

Q. Betty Brown doesn't work in that area? A, That's correct. 

Q. But the other four girls do work in that area? | A. That is 
right. | 

Q. Where does Betty Brown work? A. Betty Brown worked in 
the office where they make up the payroll, which is off of the personnel 
office. 

Q. Is that separated from the selling floor? A. ‘That is on the 
second floor, also. | 

Q. And is it separated from the selling area? i It is separate 


from the selling area. 
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Q. Now, these employees that you have referred to, do they 
spend, say, 80 to 90 per cent of their time performing their function 
which is characteristic of their work? A. Well, of course, the work 
is -- may I explain a little in answering this question? 

Their work is flexible. They each are trained to do one another's 
work. 

119 Q. Yes, sir. A. We might have a girl who would work in the 
cashier's office, and then another time she might work as a payroll 
clerk. 

TRIAL EXAMINER: They're hired as sales paople? 

THE WITNESS: Yes, they are hired as sales people and they're 
trained and promoted to these positions when they're needed. 

TRIAL EXAMINER: I mean, after they're the acting payroll 
clerk, are they -- 

THE WITNESS: My position is this: They are a payroll clerk, 
they are a cashier, they are a bookkeeper; if I need them to sell, they 
sell. 

Q. (By Mr. Gravitt) They were promoted from selling? 

A. That is right, they were all promoted from selling. 

Q. Then they spend approximately 90 per cent of their time in 
payroll office clerical employees’ duties, not selling; is that right? 
A. That would be right, yes. 

* * * * * 

120 Q. (By Mr. Gravitt) Do you know a Sharon Kalt, K-a-I-t? 

TRIAL EXAMINER: Who, sir? 

MR. GRAVITT: Sharon Kalt. 

A. Yes, sir. 

Q. And Anna Pepper? A. Right. 

Q. And Hilda Terrel? A. Right. 

Q. What is their duties? A. They are the merchandise girls 


there. 
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Q. Are they separated from the selling part of the store? 
A. They work part of the time on the floor and they work part of the 


time in the office. 

Q. Would 90 per cent of their time be spent working in the 
office? A. No. | 

Q. 95 per cent? A. No. 

Q. What percentage of time? A. Maybe 30 to 35 per cent. 

I would say that 50 to 60 per cent perhaps would be cea on the 
sales floor. 

121 Q. But not selling on the sales floor? A. soe and mer- 

dising. | 

Q. Now, in the merchandising and selling work, how would you 
break that down in percentage of time? A. There again, I wouldn't 
be able to break it down 100 per cent accurately, because it would be 
dependent on the needs, now. | 


You see -- 


Q. What is your best recollection? A. You see, while they're 
merchandising, they would be spending most of their time working on 
the books and there would be an occasional time they would wait ona 
customer. i 

However, they are on the floor to relieve a sales girl, and they 
take a turn on the wrapping station. They work as floor girls at times, 
and it would be hard to evaluate their time. : 

Q. Let me ask you this. Their ee duties are not selling 
on the floor, is that right? 

They are just occasionally waiting on the customers, if they are -- 


A. While they're doing the merchandising. | 
Q. While they're doing the merchandising? A. While they're 
on there as a Sales girl or floor girl, their primary duty would be 


selling. 
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122 Q. Now, do they sell 10 per cent of the time? A. Sir? 

Q. Do they sell 10 per cent of their time? A. They would sell 
more than 10 per cent of their time. 

Q. How high would you Say that it is, to the best of your re- 
collection? A. Maybe a third of their time. 

Q. Perhaps athird? <A. Perhaps. 

Q. Isee. You would exclude them from the appropriate unit, 
is that right? A. I would exclude them from the appropriate unit? 

Q. Ves!) (003 certainly wouldn't. I would include them in the 
appropriate unit. 

Q. Did these three girls have desks? A. Have what? 

Q. Desks, d-e-s-k-s. A. No, they don't. 

TRIAL EXAMINER: How many of them are there? 

THE WITNESS: Three merchandising girls. 

MR. GRAVITT: Three. 

TRIAL EXAMINER: Thank you. 

Q. (By Mr. Gravitt) Do you know an employee by the name of 
Mary Davis? A. Yes, I do. 

123 Q. And was she on your payroll on April 3rd, 1967? A. No, 

she wasn't. 

Q. Is she on your payroll now? A. No, she isn't. 

Q. Was she ever on your payroll? A. Yes, she was. 

Q. When? A. She worked in 1966. I can't remember, she was 
an extra employee. 

Q. Had she ever been on sick leave? A. She was a person we 
used occasionally when we needed extra help, as I recall. 

Q. Was she on sick leave recently? A. Mary Davis? No. 

Q. Was she on sick leave in April of 1967? A. No. 

TRIAL EXAMINER: Is the question as to Davis whether she should 


be included or excluded? 
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MR. GRAVITT: Yes, sir. We take the position = was an 
employee on that date. | 

TRIAL EXAMINER: I didn't say anything. I just wanted to know 
what the evidence was about. 

MR. GRAVITT: That's it, sir. 

TRIAL EXAMINER: Has she worked at all since April 3rd? 

THE WITNESS: She has not worked, I'm sure she has not worked 
since the latter part of January. 

TRIAL EXAMINER: Of this year? 

THE WITNESS: That is a loss of this year. That is as close as I 
can tell you. | 

Q. (By Mr. Gravitt) Did she go on sick leave then? A. No. 
We laid her off for lack of work. 

Q. What did youtell her? <A. Well, I thanked her for the work 
that she had done and told her that she did a nice job, and that was it. 


We don't have recall rights for employees, if that's what you're 


trying to establish. 
Q. Don't worry about what I'm trying to establish. 


TRIAL EXAMINER: The best thing is for you to answer questions -- 


THE WITNESS: I'm sorry. ! 

TRIAL EXAMINER: -- Mr. Witness, and don't volunteer anything. 

THE WITNESS: I'm sorry. : 

Q. (By Mr. Gravitt) Do you know Joan Hayden, H-a-y-d-e-n? 
A. Yes, I do. : 

Q. Was she working in April of '67? A. She was either working 
or on sick leave. | 

Q. Will you check? A. I believe she was on sick leave. 

Q. Do you have sick leave? A. We do have sick leaves. 

Q. Has she returned to work? A. She is working now. 

Q. She works in the office? A. She works in the office. 
She works on the floor. : 
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She works in the stock room. She works wherever we need her. 

Right now, she's working in the stock room, I believe. 

Q. You said she was sick in 1967? A. That iscorrect. 

Q. When was she sick and when did she return to work? A. I 
don't know the dates. 

Q. Would you check that, please, for me? A. Yes. 

= sd oe a *K 

TRIAL EXAMINER: What is the contention as to Joan Hayden? 

MR. GRAVITT: She wasn't there on a crucial date, April 3rd. 

TRIAL EXAMINER: That she was? 

MR. GRAVITT: Was not. 

TRIAL EXAMINER: Was not an employee? 

MR. GRAVITT: Yes, sir. 

THE WITNESS: The time card will tell you what we want to know. 

TRIAL EXAMINER: Do we have a time card for here there? 

MR. FAWCETT: Do you have a time card for her? 

(Hands envelope to witness.) 

Q. (By Mr. Gravitt) We don't seem to have a time card for 
her? A. She was on sick leave at that time. 

Q. She wasn't punching a time card on April 3rd? A. She was 
on sick leave. 

Q. She was on sick leave? A. That is right. 

* * x cd * 

Q. What is a key help meeting? A. A key help meeting is a 
meeting of the management, assistant managers, the floor girls, 
merchandise girls, the head stock man, the restaurant manager, and 
we have one sales girl. 

Q. How frequently do you hold these meetings? A. Weekly. 

Q. Weekly? A. That's right. 

Q. When during the week? A. On Friday morning. 

Q. And you attend the meeting? A. Yes. 
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Q. What is the purpose of the meeting? A. The purpose of the 
meeting is to discuss problems and to discuss all things AERTS to 


the operation of the store. 


Q. These individuals who attend this meeting are the key people 
you depend on to help operate the store; is that correct? | : A. That 
would be correct. | 

Q. Well, Ralph Wallace, he was a management trainee in April 
of 1967, wasn't he? A. That is right. | 

Q. He wasn't hired at this Parkersburg store, = he? A. Yes, 
he was hired here. | 

Q. What payroll was he on? A. He's on the home office pay- 
roll. | 

Q. The sales people, are they on the home office payroll? 

A. No, they're not. 

Q. And he was training to be a store manager, is that right? 
A. He was a student trainee to -- 

Q. To bea manageror-- A. Yes. : 

Q. Isee. A. Yes, in training for store management. 

Q. He had the same authority and responsibility as assistant 
managers, is that correct, sir? A. Not quite. | 

Q. Do you remember Mr. Jacobson of the National Labor Re- 
lations Board? A. Yes. | 

Q. Do you remember giving a statement to Mr. Jacobson? 


A. I remember my statement to Mr. Jacobson. 
Q. Do you remember making the statement, in referring to 


Wallace, that he has the same authority and responsibilities and duties 
as an assistant manager? A. Yes. | 
Q. That was a true statement, wasn't it? | 
Well, is it a true statement? A. I signed that statement. 


Mr. Jacobson wrote it. 
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Q. Yes, sir. 
TRIAL EXAMINER: I don't care whether he wrote it or not. 


Is that correct, Mr. Witness? 


THE WITNESS: That is basically correct. 
* * * ok * 

Q. All right, sir. 

Do you know Leona Wigal? <A. Yes, I do. 

Q. Leona Marshall? A. Yes, I do. 

Q. Hazel Gorby? A. Yes. 

Q. They're floor supervisors? A. They're floor girls. 

Q. How long have you been with the Company? A. How long 
have I been with the C ompany? 

Q. Yes, sir. A. 33 years. 

Q. Do you ever refer to these three individuals as floor 
supervisors? A. I wouldn't know that. 

Q. LIasked you, did you ever refer to them as floor super- 
visors? A. No, sir, not to my knowledge. 

Q. Not to your knowledge. Did you ever know of them to be 
referred to by the Company as floor supervisors? A. Yes, I did. 

Q. Did you ever tell them they were not floor supervisors? 
A. I don't recall that I did or that I didn't. 

TRIAL EXAMINER: Do they attend these key help meetings? 

THE WITNESS: Yes, they do. 

* * a oe 

TRIAL EXAMINER: It doesn't matter what the names are. I 
have sustained the objection to that effect. 

MR. GRAVITT: I have had three different questions. 

TRIAL EXAMINER: You are repeating a question which I have 
sustained an objection to. 

You asked him the names, and Mr. Fawcett objected, and I 
sustained the objection. 
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MR. ORLOVE: This is critical. If your Honor please, this is 
critical in a determination of the composition of the unit. We are 
talking here about people that may be in or out of the unit. 

TRIAL EXAMINER: All right, I will take the evidence as to the 
duties of the floor ladies. I don't care what their names are. 

MR. ORLOVE: We have to know what their names are, who they 


are. 
TRIAL EXAMINER: I don't care who they are. 
MR. GRAVITT: We have an 8(a)(1) by some of them. 
TRIAL EXAMINER: Yes, these three in the complaint. You may 
go into their duties. | 
MR. GRAVITT: Yes. : 
Q. (By Mr. Gravitt) How many of the people do you have that 
have been referred to as floor supervisors? A. That I referred to? 
Q. How many? Yes, how many? A. We have four people that are 
referred to as floor supervisors, the four floor assistant managers in 
the store. | 
Q. Who are they? A. Mr. Nehls, Mr. Hubert, Mr. Jackson, 
and Miss Watson. 


x * * * Pee 


Q. In your hierarchy of supervision, who is next in line, coming 
on down to the employees? A. Who would be next in line? 

Q. Yes, sir. A. Insofar as the employees are concerned? 

Q. Yes, sir. A. Are you referring to the selling area only? 

Q. No, allof them. A. All over the store? : 

Q. Yes, sir. A. Well, that would be a very, very difficult thing 
to answer, because we have -- we function as managers, then assistant 
managers operate under the direction of the manager, and all other 


employees function under the direction of the assistant, managers. 


* * * * | * 
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A. (Continuing) Your floor girls, your floor girls are in a position they 
are in because they have worked years and have attained a merit and 
have moved up to the place where they are highly skilled in selling, in 
making counter changes, and in doing the functional work on the floor. 

Q. They direct the work on the floor, is that right? A. Assistant 
manager directs the work on the floor. 

Q. Yes. A. They do as he asks them to do. 

TRIAL EXAMINER: Do they give orders after he asks them what 
to do? 

THE WITNESS: They do not give orders. 

TRIAL EXAMINER: To the employees? 

THE WITNESS: No, sir. The assistant manager gives the in- 
structions to the floor girls. 

TRIAL EXAMINER: Well, the floor girls can't talk to the employees 
at all? 

THE WITNESS: Yes, they do talk. 

TRIAL EXAMINER: What do they tell the employees? 

THE WITNESS: Routine, the items of a routine nature. A counter 
sign that needs straightening, a glass that needs replacing, a counter 
that needs to be filled a little, helping with the customer service, 
answering charge calls, these are the functions of the floor girls. 

50 to 60 per cent of their time is consumed in the selling. 

= * * * * 

Q. Do you know an employee by the name of Leland Queen? 
A. Dick Queen? 

Q. Yes. A. Yes. 

TRIAL EXAMINER: Is there a dispute as to Queen? 

MR. GRAVITT: Yes. 

TRIAL EXAMINER: All right. 

Q. (By Mr. Gravitt) When did he begin working for the Company? 
A. I don't know this. 


136 


137 


99 


Q. Will you check? Do you have anything here to Bee you 
check? A. No, I haven't. | 

Q. He was there on April 3rd, wasn't he? A. This I do not 
know. I do not know. | 

Q. Do you have any records here that you could look at -- 
A. No. : 

Q. -- that would help you? | 


If you find out later, will you let us know later? A. Yes, I 

| 

TRIAL EXAMINER: Is this a question of the date of Leland 
| 


certainly can. 

Queen, the date of his -- | 
MR. GRAVITT: Employment. i 
TRIAL EXAMINER: Can you help, Mr. Fawcett? | 
MR. FAWCETT: I don't know who Leland Queen is. 

THE WITNESS: He's a boy that works in the restaurant and he 
quit some time ago, last year. I'm not too familiar with the restaurant 
operations; it's separate from the rest of the store. : 

He quit to go to the factory, he was laid off, I believe, and Mr. 
Garrett has called him in occasionally to help when one of the regular 
boys was off. That's the reason it's rather doubtful. I don't know. 

Q. (By Mr. Gravitt) He was there on April 3rd, wasn't he? 

A. I don't know. I can't tell you. 
TRIAL EXAMINER: It seems to me that a lot of Bi could have 


been cleaned up before the hearing, unless Mr. Fawcett doesn't want to 


cooperate. 
MR. FAWCETT: No, no. 
MR. GRAVITT: You wanted to cooperate, Mr. Fawcet didn't you? 
MR. FAWCETT: Yes. 
TRIAL EXAMINER: Then why don't we clean this up? 
MR. GRAVITT: All right. Can we take a recess? 
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TRIAL EXAMINER: Not now. If there is any dispute as to any 
other employees, not as to the capacity, but as to the dates of employ- 
ment, there Shouldn't be any difficulty. Please do that during the next 
recess. 

® * x * * 

MR. GRAVITT: This is adocument entitled "The True Spirit of 
Service." 

TRIAL EXAMINER: What is the purpose of this? 

MR, GRAVITT: These are some of the duties and responsibilities 
of some of the people who work in the store. 

TRIAL EXAMINER: Including those in dispute? 

MR. GRAVITT: Yes. 

Q. (By Mr. Gravitt) Can you identify this document? A. Yes, 
sir. 

Q. Whatisit? A. It's "The True Spirit of Service.” It's a 
booklet, that is. 

TRIAL EXAMINER: Is that a Company booklet? 

THE WITNESS: That is put out by it. 

TRIAL EXAMINER: You don't have to go through all this. 

MR. FAWCETT: It's a Company book. 

TRIAL EXAMINER: Do you object to it? 

MR. FAWCETT: No objection. 

TRIAL EXAMINER: It's received, then. All right, then, receive 
it, Mr. Reporter. 

ak x % * * 

Q. (By Mr. Gravitt) Now, directing your attention to the 
individuals you referred to as floor girls, do they report directly to 
the assistant managers? A. Yes. 

Q. And each assistant manager would have one or more floor 
girls under his supervision? A. That is right. 
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Q. And the assistant managers depend on these floor girls 
to pass on instructions or to give instructions to employees? A. Yes. 

Q. For example, if a girl wanted to leave a work station, may 
she get that permission from the floor girl? A. She would merely 
say she wanted to leave the floor, and she would get that permission 
from the floor girl or an adjacent counter girl. ! 

Q. And the floor girl can give her permission to leave? 
A. That's correct. : 

TRIAL EXAMINER: By “leave,"’ you mean to take the day off? 

MR. GRAVITT: To go to the rest room. : 

TRIAL EXAMINER: All right. | 

THE WITNESS: To take the day off, you would have to have 
permission of the assistant manager. | 

Q. (By Mr. Gravitt) Each girl has an assigned area which 
she's responsible for, is that right? A. That would be right. 

Q. These floor girls explain to the employees what to do? 
A. I would say yes. | 

Q. They're more experienced then and they would know more 
about what should be done? | 

MR. FAWCETT: He answered yes. 
A. That would be right. 

Q. They get their instructions from the aesistant| ‘managers, is 
that right? A. That's right. ! 

Q. They see that the employees carry them out, is that right? 
A. That's right. | 


Q. Can these floor girls authorize or approve refunds? 


A. Yes, they can. | 
Q. The employees would bring merchandise or whatever it is 


to the floor lady and get her permission for a refund; is that correct? 
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A. That's right. And in the absence of a floor girl, a counter girl is 
used to perform that same function. 

Q. They receive more pay than the employees, the regular 
employees? A. Yes. 

Q. Well, it is a promotion, is it not, sir, when an employee in 
the sales force is assigned duties of the floor girl; isn't that a pro- 


motion? A. Ifa girl is promoted from the counter girl to a floor 


girl? 
Q. Yes. A. It would be considered a promotion. 
Q. Yes, sir. A. Yes. 
141 Q. More responsibility? A. More work. 


Q. And responsibility? Isn't it? A. Mostly more work, 
slightly more responsibility, though. 

Q. Who picks up the change bags at the office for sales per- 
sonnel? A. The floor girl. 

Q. She distributes that to the various registers? A. Yes, 
she does. 

Q. Is it her responsibility to see that the counters are filled 
with merchandise and that the merchandise is available for the 
customers? A. I would say yes. Basically, that is the assistant 
manager's responsibility. 

Q. And he passes that on to the floor girls? A. Yes. 

Q. They check to see if there is any shortage of help in these 
particular areas that they're over? A. Yes. 

Q. They see that the counters are cleaned by employees ina 
proper way? A. Yes. 

Q. Do the floor girls decide or see that the traffic moves 
through quickly and smoothly at the check-out services? A. That 

142 would be the responsibility of the assistant manager, to see that that 


was taken care of. 
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Q. Does the floor girl have any responsibility to check on it, 
too, and to see that it was done? A. Yes, under his direction. 

Q. Can these floor girls decide to shift girls from one counter 
to another to handle the customers? A. Well, the girls are trained 
to answer -- to go to any counter where needed. : 

Q. But the floor girl can shift them from one counter to 
another? <A. That's correct. | 

Q. What do you mean by “reorganize service situations and 
take necessary actions" in referring to the floor girl? A. Reorganize? 

Q. Service situations. | 

TRIAL EXAMINER: He hasn't said anything about ‘that, if that's 
one of their duties. | 

Q. (By Mr. Gravitt) Is that one of their duties, to reorganize 
service situations and take necessary actions? A. I'm not familiar 
with that statement. : 

Q. These people are particularly loyal to management, is that 
right? A. Yes. : 

TRIAL EXAMINER: I might add that I assume that everyone is 
loyal to management, including the employees. I don't think that's a 


1 
| 
' 


test of the supervisory capacity. 


* * * x * 


Q. (By Mr. Gravitt) I show you G. C. 8 and ask you to look 
at it, sir, and tell me if these duties listed there on the two pages are 


the duties of the floor girls? A. Yes. 
MR. GRAVITT: I move that it be received. | 
TRIAL EXAMINER: All right, receive it. 


I might say that in view of that fact, Iam going to cut you off 


| 
as to further evidence as to the duties, since we have been at it for 
some time, if this is a summary (indicating). There is no point in 


going into it any further. 
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I'll admit the exhibit. 

e x x * bd 

Q. Do you know Ann E. Archer? A. Yes, I do. 

Q. Where does she work? A. She works in the wrap station. 

Q. Onwhat? A. Wrap station. 

Q. Whatis that? A. That's a selling station. 

Q. She works just whenever you decide to call her in, is that 
correct? A. No, she's a part-time employee. 

Q. What do you mean, part-time employee? A. She'sa 
regular, part-time employee. 

Q. How many hours did she work, if she did work, in the week 
of April 6th? A. Will you give me that card? We have that card 
there. Do you have her card there? 

Q. No, sir. Do youknow? A. Approximately 20, but I 
wouldn't know. | 

Q. Is that the average hours she worked or just that particular 
week? A. I would probably say, I would say that probably would be 
the average hours that she worked. 

Q. She worked in the office during the week of April the 3rd? 
A. This, I don't know. 

Q. Did she ever work in the office? A. She has never -- she 
has worked in the personnel office, assisting with the handing out 
of purses and that sort of thing. 

Q. She was doing that on April the 3rd, 1967? A. I wouldn't 
know where she would be working on that particular date, but I can 
find out. 

Q. Thank you. I will appreciate it if you will. 

Do you know Joyce Wyatt? A. Yes. 

Q. She wasn't there on April 3rd, was she? 
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TRIAL EXAMINER: Are there many more whose status on 
April the 3rd you are impugning? | 

Why don't you take this up with Mr. Fawcett -- 

MR. GRAVITT: Why don't we have a recess? | 

TRIAL EXAMINER: -- to see what you can agree upon? 

MR. GRAVITT: Let's have a recess. We want to cooperate, and 
if it's agreeable -- | 

TRIAL EXAMINER: I will declare a recess. | 

MR. GRAVITT: Could I make a statement? . 

TRIAL EXAMINER: No. You should have done this long ago, 


fellows. 


1 
| 
| 
| 
| 


(Recess taken.) ! 


TRIAL EXAMINER: On the record, gentlemen. 
I never am ashamed to state on the record what I have said off 
the record. Sometimes the attorneys may think that I want to say it 
off the record, but I am not afraid to say it here on the record, what 
I have said off the record. | 
This evening, you gentlemen, at my suggestion, may want to 
meet -- you don't have to if you don't want to -- and try to agree on 
the total number of employees, if you can, on inclusions and exclusions, 
and that will leave for dispute certain other employees. | 
But the way we're going now, we're taking up the individual 
employees and some of the employees don't seem to be in dispute. 
Information is not readily available, such as the date of the 


hiring and the date of the leaving, or if an employee was on sick 


leave, the dates of the sick leave, so I'm going to suggest that you 
postpone any further examination of the witness with respect to the 
status of the employees until tomorrow, at which time you may not 


want to call him in view of the fact that you may make some agreement 
upon this during the overnight recess. | 
* * * * a 
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148 Q. (By Mr. Gravitt) Now, prior to this April 3 conversation 
with Mr. Spencer, had Mr. Procious told you what to say in case 
Mr. Spencer called? A. He told me, in view of a phone call that I 
was to refer him to Mr. Procious. 

Q. He told you to tell Mr. Spencer that you had a genuine doubt 
of the majority, didn't he? A. That I had -- 

MR. GRAVITT: Withdraw the question. 

Q. (By Mr. Gravitt) Did Mr. Procious tell you that when 
Mr. Spencer called, to tell him that you had a genuine doubt of the 
majority? A. Ido have a genuine doubt of the majority. 

Q. No, that isn't the question. 

Did Mr. Procious tell you to say that? A. No. He told me to 
refer Mr. Spencer to him. 

TRIAL EXAMINER: Now, are you trying to contradict 
Mr. Spencer? 

Mr. Spencer didn't say that this gentleman said he had any 
doubt. Do you want to contradict a prior witness? If so, it's all 
right with me. 

MR. GRAVITT: I asked him if Mr. Procious told him that. 

TRIAL EXAMINER: I don't want to know what Mr. Procious 
told him. I want to know what he told Mr. Spencer. 

149 What goes on between Mr. Meyer and Mr. Procious is their 
business. I'm only interested in what was told the Union. 

MR. GRAVITT: It affects the good faith motivation of the 
8(a)(5), your Honor -- 

TRIAL EXAMINER: No, not unless it's expressed to the Union. 
What goes on in their minds is none of my business. 

Go ahead. 

MR. GRAVITT: It shows their position, the position that they 
have taken all along on it. 
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TRIAL EXAMINER: I know what their position is. ‘I don't need 
the evidence. They claim they had a good faith doubt. 
Whether they had or not is for me to decide. 


* me ak ca | cs 

TRIAL EXAMINER: I want to know what he said to the Union. 

MR. GRAVITT: Yes, sir. | 

TRIAL EXAMINER: He said he questioned the majority 
Mr. Spencer said the same thing. 

Q. (By Mr. Gravitt) Did you not instruct your assistant 
managers to keep Gunnoe under your surveillance when he came into 
the store? | 

* * * * | oo 
A. I instructed them to keep him under observation. 


Q. (By Mr. Gravitt) Does that mean trailing him around the 


store? <A. That does not mean trailing him around the store. It 
means to observe him and watch him. : 
Q. Did they trail him around the store? A. Only when he 
stopped to talk to our girls. | 
Q. And your people were to keep him under observation, 
your assistant managers, say, in February, March, and April of 
1967? A. That's right. | 
You gave those instructions? A. That's right, I did. 
Did you tell them to push and shove him? A. No, I didn't. 
You saw that, didn't you? <A. Saw that? | 


Q. Onor about April 7th, 1967, did you see anyo one, you or 


POO, 


your assistant managers make physical contact with Mr. Gunnoe? 
A. No, we had asked him to cease passing out literature -- 
Q. Just answer the question. A. We had asked him to leave 


the store -- | 
* * * * * 
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Q. (By Mr. Gravitt) Now, on April the 7th, 1967, did you see 
any of your assistant managers push or shove Mr. Gunnoe? A. They 
had a hold of his arm -- 

Q. It was done? A. Yes. 

Q. In the presence of the employees working there in the 
store, is that right? A. That was done during store hours. 

Q. And under your instructions, were the officers of the law 
called into the store? A. That is right. 

Q. And you attempted to have him arrested in front of the 
employees, is that right? A. That's right. 

Q. Well, on this occasion when you saw the assistant managers 
laying their hands on Mr. G nnoe, did you tell them to stop it? 

A. When he wouldn't move, we did stop. 

Q. Sir? A. Yes. | 

Q. You told them to stop? A. When he wouldn't move, yes. 
We attempted to help him out of the store. 

Q. Then he wouldn't move? A. That's correct. 

Q. How long a period of time did this occurrence occupy? 

A. Avery short period of time. 

Q. Five minutes? A. Less than that, probably. 

Q. Any employees present, observing this incident? A. It was 
during store hours, yes. 

Q. The employees were working? A. That's right. 

Q. Did you push a little, too? A. Yes. 

oy * * a * 
CROSS-EXAMINATION 

Q. (By Mr. Orlove) Is there selling done on the second floor 
of the store? A. In the stock room area? 

Q. No. You said you have a second floor. 

TRIAL EXAMINER: Anywhere on the second floor? 
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THE WITNESS: Is selling done? Yes, there is selling done on 
the second floor. | 
Q. Well, when I said on the second floor, I meant the floor 


above the street level? A. Is selling done on the floor above the 


street level? | 

Q. That's the top floor of the building? A. That's correct. 

Q. What selling goes on there? A. That's where most of our 
employees' purchases are handled. | 

Q. Those are your employees' purchases? A. Mostly, yes. 

Q. How about selling to the public? Is that performed on the 
second floor? A. Very little. An occasional payment on layaways. 

Q. You mean, really, bookkeeping matters, isn't that right? 
A. Well, they take in the money and -- | 

Q. But there is no selling to the public customers on that floor 
except to straighten away crecit matters and things of that nature? 
A. That would be true. | 

TRIAL EXAMINER: May I ask a question and interrupt you? 

MR. ORLOVE: Certainly, sir. 

TRIAL EXAMINER: You object if it's improper. Is this the 
same floor on which,the offices are located? i 

THE WITNESS: The same floor. | 

TRIAL EXAMINER: Thank you. : 

MR. ORLOVE: Thank you. | 

Q. (By Mr. Orlove) Are personnel files of your employees 
maintained in the Parkersburg store? A. That is correct: 

Q. And is there any one individual who maintains those files? 
A. Yes. | 

Q. And who does that job? <A. The personnel girl. 


Q. Whatis her name? A. Well, in the absence of a regular 
| 
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personnel girl, we have a district personnel girl who is functioning 
in that job, Mrs. Keller. | 

Q. Do you know a girl by the name of Betty Brown? A. That 
is right. 

Q. Has she performed any duties with respect to the main- 
tenance of personnel files? A. She has not, not this year. 

Q. When you say "not this year," has she done it at any time? 
Aes. 

Q. What is the nature of that information that goes into the 
personnel files? A. Well, our P. D. 20 cards, which is a record of 
the work history of the employee. 

Q. Are there any performance reports required by the Com- 
pany onemployees? A. Well, there is a part of the P. D. 20 card 
that indicates performance. 

Q. And are employees observed at regular intervals by 
supervisors to make performance cards? A. This information is 
marked on the performance card by the manager. 

Q. That's you? A. That's myself. 

Q. And does the personnel clerk file those away? A. The 
personnel girl, yes. 

Q. And she has access tothem? A. Yes. 

Q. And Betty Brown had access to them? A. While she was 
personnel directress. 

Q. When she was personnel directress? A. She resigned as 
personnel directress, I think, around December the Ist. 

Q. Of what year? A. 1966. 

@. When you say "she resigned," was that some kind of letter 
that she mailed to the Company? A. No. 

TRIAL EXAMINER: Are her duties in dispute? 

MR. ORLOVE: Yes. 
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THE WITNESS: She asked to change -- : 

TRIAL EXAMINER: I thought you gentlemen were going to 
agree on all this, and I understood you weren't to ask further 
questions. I don't care -- ! 

MR. ORLOVE: I didn't intend to delve into all these names, but 
while we are on these particular names, I would like to go into this. 

TRIAL EXAMINER: It's all right, but I'm sure you could agree 
on the dates of hiring and leaving of many, many employees. Go 
ahead. : 

Q. (By Mr. Orlove) Did she resign from the Coxnpany totally? 
A. No. She resigned from this position because of ill health. 

Q. What position did she take? A. She took the position of 
payroll clerk. 

Q. And that's been her duties through to the present? A. Her 


duties at present is payroll clerk. However, she is off ill at this time. 


Q. When she was personnel directress, did she ihterview 


applicants for employment? A. Yes, she did. | 
Q. Did she make recommendations as to the employing or not 
to employ applicants? A. She did, yes. | 
TRIAL EXAMINER: That's before? : 
MR. ORLOVE: Yes. | 
TRIAL EXAMINER: I'm interested in her status on April 3rd. 
Q. (By Mr. Orlove) Who performed that job in the month of 
April? A. Mrs. Keller. | 
Q. When did Mrs. Keller start performing those duties as 
personnel directress? A. About the middle of January. I'm not 
sure of the exact date, but I would think along about the middle of 


January. 


Q. Was she hired specifically for that purpose, or did she 


come -- A. No. 
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Q. Or did she come from another position in the store? 

A. No. She is a district personnel girl. When Betty Brown resigned, 
we put in a replacement for Betty Brown, and the person that took 
that job decided that she did not care for it, so she stepped out and 
then Mrs. Keller come in. 

Q. Who was that person? A. Mrs. Wigal, Jay Wigal, for the 
month of December, she was personnel -- 

Q. For the months of January and December, she performed 
those duties? A. No. In January she moved back down on the floor 
as a floor girl. 

Q. While she served as personnel directress, did she inter- 
view people for employment? A. Yes, she did. 

Q. Did she make recommendations as to their being hired or 
not hired? <A. Yes, she did. 

Q. Do you find in your line of work that you have a need for 
additional employees at peak periods of selling? A. Yes, we do. 

Q. And those peak periods can be generalized roughly as 
Christmas and Easter; is that correct? A. That's right. 

Q. And is it not the practice of your store to employ people to 
work for those periods only? A. Yes, we do. 

Q. And let us say, in the case of the Easter peak selling period, 
when approximately, when would you employ these extra employees? 

TRIAL EXAMINER: Are any of these peak period employees in 
dispute? 

MR. ORLOVE: I think so, sir, yes. 

TRIAL EXAMINER: Why don't you get together -- 

MR. ORLOVE: I'm not talking about any one particular 
employee, but I would like to know the status of them as a group, 
as a class. 

Just about the duties of the extra employees, what -- 
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TRIAL EXAMINER: I believe they do what the regular employees 
do, except they're hired during peak periods. 

MR. ORLOVE: And the hope of continued employment ae 

TRIAL EXAMINER: Explore that, if you can agree | on that. 

If not, call him back tomorrow. : 

MR. GRAVITT: We don't agree on that. i 

TRIAL EXAMINER: Have you explored it? | 

MR. GRAVITT: We take the position on eight or nine —— 

TRIAL EXAMINER: They should not be, the people in this 
group should not be in the unit? | 

MR. ORLOVE: Can we go off the record? : 

MR. GRAVITT: They should not. | 

MR. ORLOVE: Can we go off the record? ! 

TRIAL EXAMINER: All right, but I thought you could agree, 
one, as to the nature of the work and, two, how long they worked, and 
then let me decide whether they are properly or improperly -- not 
properly in the unit. 

MR, GRAVITT: Can we agree on how long they worked? We 
haven't resolved that question. i 

TRIAL EXAMINER: Have you discussed it? 

MR. GRAVITT: Yes. 

TRIAL EXAMINER: Can you agree to an understanding 
Mr. Fawcett? | 

MR. FAWCETT: I would see no reason why not on when they 
worked -- | 

TRIAL EXAMINER: And when they finished. | 

MR. FAWCETT: Yes, and when they finished, the: payroll would 
show that. 

TRIAL EXAMINER: Why don't you do that? 

MR. ORLOVE: Let's go off the record. 
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TRIAL EXAMINER: If we can take ten or fifteen minutes to 
do it; otherwise, you might have to work night and day. The last two 
cases I had involved that, and there were about 50 people, they couldn't 
agree. During the evening, they agreed to the duties and the date of 
the hiring and the date of the leaving and how many hours they worked 
each week during these peak seasons, and I had to make my decision 
and decide it later. 

All right, why don't you go on with other questions? 

MR. GRAVITT: On the record? 

TRIAL EXAMINER: We never left it. 

x * * sf ad 

Q. Is there a Shirley Lemley that attends those key help 
meetings? <A. Yes. 

Q. Does she attend them regularly? <A. Yes. 

Q. What is her position, as you understand it, at the store? 

A. She is a part-time merchandise girl, and a part-time sales girl. 

Q. Is there any particular reason why she attends rather than 
some other employee? 

TRIAL EXAMINER: Well, I don't know, I don't think that we 
ought to go into that. The question is this: 

Are certain people supervisors? 

Mr. Gravitt brought out that certain people he thinks are super- 
visors attend these meetings, and he brought out what went on at 
these meetings; but whether a certain person attends or not is un- 
important. I don't care who attends. I'd just as soon not go into 
those details. 

Q. (By Mr. Orlove) What are the names of the floor girls at 
the store in April? A. What are the names of the floor girls? 

Q. What were the names in April? A. In April? 
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| 
15 | 
| 
Q. Yes. A. Hazel Gorby. Hazel Gorby, Jay Wigal, Grace 


Baker, Leona Morris, Emma Lou Ellis, Mary Hickenbottem. 

Q. Now, you used an expression I didn't understand. You said 
floor ladies make counter change. A. They assist with counter 
changes. : 

Q. What are counter changes? A. Changing of the merchan- 
dise on the counter, taking one class of merchandise off and putting 
on another, one group of merchandise, a change of displays. 

Q. Now, generally, most of your employees are assigned toa 
particular counter or a particular product to sell; that is correct? 

Is that correct? A. That's correct. : 

Q. Are these floor ladies assigned to any particular product 
or counter? A. Toa particular area. ! 

Q. And the area would include several counters, would it not? 
A. That is right. : 

Q. And it would include within it several, perhaps five, six to 
eight employees; is that correct? A. That's correct. | 

Q. What's a service call? A. That's a call for help. 

Q. And who makes a service call, generally? The employee? 
A. Any employee in the store. 

Q. Under what circumstances would they make a service call? 
A. When they need help in a certain place in the store. : 

Q. You mean they're too busy? A. A busy signal. 

Q. Is that what it will be, or an emergency, or it might be that 
there's a question that arose that they couldn't handle? A. Right. 

Q. What is a quick service attendant? A, One who works at 


a wrap Station or at a service station. 


Q. Do assistant managers have authority to hire and fire? 
TRIAL EXAMINER: There is no question as to their status. 


Do you contend that the assistant managers are not supervisors? 
| 
| 
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MR. FAWCETT: They are supervisors. 

MR. ORLOVE: No, I'm -- 

TRIAL EXAMINER: All right. 

MR. ORLOVE: I'm making, and I want to find out who in the store 
has authority to do what particular things, and although I agree they are 
supervisors, I want to know if they have authority to hire and fire. 

TRIAL EXAMINER: We won't go into any duties. If they admit 
they're a supervisor, that's all there is to it. 

MR. ORLOVE: We're going to have to look at the duties of the 
employees in relation to what other admitted supervisors do. This might 
give us some key to the puzzle. 

TRIAL EXAMINER: I'm not going into anything they admitted. 
That's it. I'll take no evidence on the admitted facts. 

Q. (By Mr. Orlove) Has it, let's say, come about during the year 
1967 that an employee was not performing his or her job properly, has 
it come to your attention? A. Yes, it has come to my attention. 

Q. Who has brought that to your attention? A. The assistant 
manager would uSually be the person. 

Q. Do matters like this usually arise at these key help meetings? 
A. No. 

Q. Notatall? A. I don't recall that it does, no. 

Q. Do you have a system for rating the performance of employees 
at regular intervals? A. Yes. 

Q. Who performs that function in the store? A. The rating of 
the employee is done now and has been done since the first of the year 
by the management. 

Q. Andthat's you? A. That's correct. 

Q. But you really don't have an opportunity to be around the 
store all the time, do you, and to observe all the employees in the store? 
A. Yes, that's true. 
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Q. You don't have the time? A. I don't have the time to rate 
them all individually. | 


Q. So you have to rely upon others and take their opinions, do 
you not? A. That would be correct. : 

Q. And you consult with the floor ladies, don't you, as to em- 
ployees in the section? A. In individual sections, I would consult with 
the assistant manager. | 

Q. Are you Saying that you have never consulted with the floor 
ladies? A. I certainly have consulted with the floor ladies, talked 
with them. : 

Q. You have consulted with them, have you not, er the 

168 performance of the employees in their section? A. To the best of my 
knowledge, I have not. i 

Q. To your knowledge, do assistant managers discuss these 
performance ratings with floor ladies? To your knowledge, if you 
know. A. May I ask what rating you have reference to? | 

TRIAL EXAMINER: Performance ratings, that's ae he has 
been talking about. | 


THE WITNESS: We have a performance rating that we dis- 
| 


continued the first of the year. 7 

Q. (By Mr. Orlove) Do you have any system, in 1967, of rating 
your employees, rating the quality of your employees? A. We don't 
rate them as to quality on the floor any more. : 

TRIAL EXAMINER: All right. : 

Q. Do you rate them in any manner? A. Only in the manner 
that I told you, on their P. D. 20 file. : 

Q. Do you have the cards? Do you have a copy of the P. D. 
20 cards? A. I don't have any. 

MR, FAWCETT: I don't have any. 


MR. GRAVITT: I never heard of it, never saw it. | 
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Q. (By Mr. Orlove) Is this done at regular intervals? Is it 
done at regular intervals? A. Uh huh. 
Q. With what regularity is it done? 
Once a year? Once a year? Twice a year? 
169 A. Their performance is reviewed twice a year. 
Q. And who reviews it? A. I review them and I consult with the 
assistant manager. 
MR. FAWCETT: I want to hear and I can't hear either one of 
them. 
TRIAL EXAMINER: Read the answer, Mr. Reporter. 
(Answer read.) 
Q. (By Mr. Orlove) Do you discuss it with the employee, too? 
TRIAL EXAMINER: No, the question isn't whether he discusses 
it with the employee. 
MR. ORLOVE: That's my question. 
TRIAL EXAMINER: Let's not go into that. I want to find out to 
what extent the floor ladies have anything to do with the rating. 
MR. ORLOVE: Yes. 
TRIAL EXAMINER: Let's get right to it. 
Q. (By Mr. Orlove) Do you make these employees aware at all 
of your semi-annual floor rating. 
TRIAL EXAMINER: Is that an issue in the case? 
MR. ORLOVE: No, but I -- 
TRIAL EXAMINER: Then we're not going into non-issues. 
MR. ORLOVE: I can't hit a man right over the head for you. 
170 TRIAL EXAMINER: We have spent a long time on the duties of 
the floor ladies, and pretty soon I am going to cut you off anyway. 
MR. ORLOVE: Well -- 
TRIAL EXAMINER: SoIam warning you to ask him the questions 
before I cut you off. 


171 


79 


MR. ORLOVE: I'm going to leave this voluntarily, pretty soon. 

TRIAL EXAMINER: What he does to the employees on the rating 
is not an issue and we're not going into it. You may ask what extent 
the floor ladies have to do with the rating system. | 

MR. ORLOVE: I'm not going to ask that question. This is an 
adverse witness, and your ruling today takes no cognizance of that. It 


destroys whatever hope I had for cross-examination. 
TRIAL EXAMINER: All right, but you're not going to take any 
witness by surprise, and that question -- by that question, I interpret 
that you were taking him by surprise. | 
These are not games; these are trials at which we are trying to 
get at the facts, and I, as Trial Examiner, often ask questions to 
elicit identical facts without trying to take a witness by surprise -- 
MR. ORLOVE: On cross-examination, it has always been thought 
of as one of the best methods to -- : 
TRIAL EXAMINER: If you want to surprise the REE, no, I'm 
not going to let you or anyone else. 
I want to get at all the truths, and I am not going t let you take 
the witness by surprise. I want to get at all the truth. Go ahead. 
MR. ORLOVE: Thank you. No further questions. 
TRIAL EXAMINER: All right. Now you may cross-examine -- 
MR. FAWCETT: Now, as I understand it -- | 
TRIAL EXAMINER: -- but I don't want you to cover the same 
ground. : 
MR. FAWCETT: That was my question. 
TRIAL EXAMINER: I made a ruling with respect ito that -- 
MR. FAWCETT: I understand, with Mr. Procious this morning -- 
TRIAL EXAMINER: Yes. : 


| 


MR. FAWCETT: -- but we're holding some things in abeyance 


i 
' 


until tonight -- i 
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TRIAL EXAMINER: All right. 

MR. FAWCETT: -- to see if we can work out certain things. 

TRIAL EXAMINER: Yes. 

MR, FAWCETT: Now, in view of that, if you want me to, I will 
go into questions that I would have as to the supervisor elements 
that he's been examined on. 

TRIAL EXAMINER: Go ahead. 

MR. FAWCETT: Do you want me to proceed with than now? 

TRIAL EXAMINER: And then they will decide whether tomorrow 
they may want to put him on or they may not want to put him on, depending 
upon what you can agree upon with respect to the other matters I 
mentioned, and you may want to cross-examine on that, if they put him 
on tomorrow. 

Go ahead. 

CROSS- EXAMINATION 

Q. (By Mr. Fawcett) Now, Mr. Meyer, in regard to your office 
clerical employees, do they work the same hours and have the same 
rest periods and work the same schedule of hours as other employees 
in the store? A. Yes, they do. 

Q. Do your office clerical employees attend the same sale 
school meetings as your other employees? A. Yes. 

Q. Now, I don't think that you perhaps were asked as to a sales 
meeting. You have been asked about key help meetings. 

What is the sales meeting? 
A. A sales meeting is a meeting of all employees in the store, 

Q. How often do you have sales meetings? A. Every other 
week. 

Q. Now, coming back still to the office employees, do they all 
punch a time card the same as the other employees in the store? 
A. Yes, they do. 
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Q. Now, what about benefits? Do they receive the same benefits -- 
namely, sick relief, insurance, Christmas bonus, retirement plan, 
employee discounts -- as the other employees do? A. The same 
benefits. | 

Q. And the vacation benefits, do they receive the same vacation 
benefits? A. The same. | 

MR. ORLOVE: We'll stipulate that they and the other supervisors 
do. | 

TRIAL EXAMINER: The Board has said that is no test. 

MR. GRAVITT: We'll join in the stipulation. | 

TRIAL EXAMINER: Go on. I think you can stipulate to that 
without changing your position. 

MR. ORLOVE: Everybody in the store, regardless of the status, 


enjoys those benefits, including Mr. Meyers here. 


There's no question about that. : 

TRIAL EXAMINER: Okay. I assume this is on the same basis 
as all other employees, leaving out the store supervisors, the admitted 
store supervisors, even though they may be on that basis, they have 
agreed to that, I could almost tell you that is so. Go ahead. 

Q. (By Mr. Fawcett) Now, do they have any bower to make 
regular labor policies? 

TRIAL EXAMINER: Are you talking about the oe clericals now? 

MR. FAWCETT: Yes, yes. | 

TRIAL EXAMINER: They don't contend they're  eeabeaoaan 
They just contend they don't belong in the unit. 

Mr. Orlove? : 

MR. ORLOVE: Yes. | 

TRIAL EXAMINER: Mr. Orlove and you don't contend that sales 


people are supervisors? | 
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MR. GRAVITT: We claim that the Board would consider it an 
appropriate unit without clerical -- 

TRIAL EXAMINER: You don't contend that they're supervisors? 

MR. GRAVITT: No. 

TRIAL EXAMINER: All right. Then you don't have to ask that 
question. 

Q. (By Mr. Fawcett) Now, you have been asked about a certain 
happening on April the 7th in 1967. 

Now, will you please tell us what led up to it on April the 7th, 1967, 
what led up to that occurrence? A. April 7th was the date that we 
attempted to have Mr. Gunnoe and Mr. Brooks arrested. 

We had a disturbance in our store by a Mr. Gunnoe -- 

175 MR. ORLOVE: I object to the narrative form of the answer. 

TRIAL EXAMINER: Yes, I'll sustain that. 

MR. ORLOVE: All right. 

Q. (By Mr. Fawcett) On April 7th, 1967, were you in your store? 
A. I can't hear you. 

Q. On April the 7th, 1967, were you in the store? A. Yes, I was. 

Q. During the afternoon, or some time during the day, did you 
receive acall? <A. Yes, I did. 

Q. And who called you-- A. A Mr. Jackson. 

QO iin regard to an incident involving Mr. Gunnoe? A. I believe 
that Mr. Jackson called me. 

Q. And then what did you do? A. I come back down to the sales 
floor. 

Q. And what did you see on the sales floor? A. I noticed that 
Mr. Gunnoe was passing out literature, Union literature. 

Q. And what else did you observe, if anything? 

TRIAL EXAMINER: I'm sorry. Where was this taking place? 

Q. (By Mr. Fawcett) Where was he passing it out? 
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THE WITNESS: I said it was right on the sales floor. 

TRIAL EXAMINER: But I didn't hear it. | 

Q. (By Mr. Fawcett) On the sales floor? A. That's right, 
that's right. : 

Q. What did youdo? A. I went up to him and I told him that he 


| 
was not permitted to pass out literature in our store, that we had a no- 


solicitation program in our store and this was not allowed. 

Q. What did he say, if anything? A. He ignored me. 

Q. What did you do? A. I said, "Mr. Gannoe, if you don't stop 
passing out literature, I'm going to have you arrested." | 
Q. And what did he, Mr. Gannoe, say to that? AL He said, "Go 
ahead and have me arrested." : 

Q. And then what followed? What did you do? A. Well, I told 
Mr. Nehls to get on one side of Mr. Gannoe and I tole Mr. Hubert to get 
on the other side, and I got behind him, and I attempted to help him out 
of the store. | 

Q. Did you forcibly eject him from the store or not? A. Idid 
not. | 

Q. Did you move him at all? A. No, I didn't. 


Q. And what was Mr. Gannoe doing at this time? | A. He was 


yelling and shouting and -- : 
* * * * | * 

Q. (By Mr. Fawcett) (Continuing) Then what aid you do? 
A. Then I ceased. | 

Q. You ceased doing what? A. I ceased pushing. I was behind 
him, and I had started to push him, to help him out of the store; and when 
he started to yell and shout, I ceased this, because it was causing a 
disturbance and interfering with the customer service in our store. 

Q. And then where did you go? Where did Mr. Gannoe go? 
A. Mr. Gannoe and Mr. Brooks went up, went up the Market Street stairs 


to the first floor and headed back toward the restaurant. 
| 
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Q. What did you do? Where did you go? <A. I stayed with him, 
but we had called the police. 


© 


You had someone call the police? <A. That is correct. 

Q. Then you went into the restaurant area? A. To the restaurant 
area. 

Q. Did the police come? A. Yes, they did. 

Q. Did the police arrest Mr. Gannoe? : A. No, they didn't. 

Q. What did they do? A. Well, they first told them they were 
not allowed to solicit on the store premises, they would have to go 
outside to do this. They said they would have to go, I believe, to the 
City solicitor's office to get a permit before they could solicit in the store. 

Q. Is that where the matter dropped at that time? A. Yes. 

They didn't pass out any more literature, they didn't cause any more 
disturbance, so we didn't possibly bother them any more. 

Q. Onthat day? A. On that day. 

Q. Subsequently, was Mr. Gannoe back in the store -- excuse me. 
Strike that out for just a minute. 

Was there anyone else with Mr. Gannoe on April 7th? A. Yes. 

Q. Who was with him at that time? A. Oh, Mr. Jack (indicating), 
he's sitting right here. I have forgotten the last name. 

Q. Do you mean the gentleman in the first chair? A. The first 
chair there. 

MR. FAWCETT: What is your name? 

THE WITNESS: Jackie Brooks. 

Q. (By Mr. Fawcett) What did you say? A. Mr. Jackie Brooks 
was with Mr. Gannoe. 

Q. Did he say anything to you or did you say anything to him? 

A. He said that, "You are going to have a charge against you" -- he 
apparently directed this to all of us -- "for assault.” 

Q. Do you recall if he said anything else? A. Idon't recall that 
he did. 
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Q. Now, after April 7th, was Mr. Gunnoe back in your store? 


A. He was back in my store on several occasions. 
Q. What would he do on those occasions? | 
MR. ORLOVE: Objection. | 
Q. That you observed? : 
TRIAL EXAMINER: Is there an issue as to this? rll sustain the 


objection on the grounds that this goes beyond the complaint. 


* * * oe | aK 


180 MR. FAWCETT: Now, coming back to the merchandise girls, 
may I ask: Is it the position that they are supervisors or not? 

MR. ORLOVE: Why don't we get all of this tonight? 

MR. FAWCETT: That's what I want to -- : 

TRIAL EXAMINER: If you're asking him whether they are 


supervisors under the Act, I sustain the objection; that's for me to 


decide. | 

MR. FAWCETT: I don't know. I don't mean that. I want to ask 
him about their duties, if they are maintaining they're supervisors. 

TRIAL EXAMINER: Oh, well, I think you had better ask counsel 
that. Don't ask me. : 

MR. GRAVITT: They're excluding them. 

TRIAL EXAMINER: As supervisors? 

MR. GRAVITT: No. | 

TRIAL EXAMINER: Just as -- : 

MR. GRAVITT: Community of interests, they're office clericals. 

181 TRIAL EXAMINER: In that case, I have this suggestion to make. 

Although you may cross-examine, since this man is really your witness 
there is no point covering this same ground again. | 

If there is anything to add in addition to what Mr. Orlove and Mr. 
Gravitt brought out, you may do it; but there's no point in covering the 


same ground -- 


| 
| 
| 
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MR. GRAVITT: This is just accumulative. 

TRIAL EXAMINER: -- being it’s accumulative. They don't belong 
in -- or they contend they don't belong in the unit solely by reason of the 
duties, the duties are pretty well established through this witness. 

MR. FAWCETT: One other thing, I would like to ask about the 
hours of work and benefits -- 

TRIAL EXAMINER: I suppose they will concede the hours and 
the work, the benefits are the same. 

MR. GRAVITT: The same for everybody. 

MR. FAWCETT: They're the same as the employees. 

TRIAL EXAMINER: And Mr. Orlove, too? 

MR. FAWCETT: Mr. Orlove, too. 

MR. ORLOVE: I would like to join in any stipulation that will 
shorten this thing, but the truth is, I don’t know and I don't stipulate 
to anything I don't know. 

TRIAL EXAMINER: Mr. Gravitt stipulates. That's enough. 

* * x Ss cd 

Q. Do the floor girls have any power to make or regulate 
labor policies for your store? A. No, they don't. 

TRIAL EXAMINER: I've got all their duties. Why don't you ask 
him if there is anything else that they do? Why go over the same 
ground again? 

There's one big list that's two pages long as to their duties. 
Have you seen that? 

MR. GRAVITT: He agreed to put it in. 

TRIAL EXAMINER: All right. Why go over all that? You can, 
if you want to, I can't stop you; it’s proper cross-examination, but I 
hate to see repetition. 

MR. FAWCETT: I don't know as this is repetition. 

I don't think that there's anything -- he has not been asked anything 
about labor relations matters and he's not been asked whether they have 


a right to hire or fire. 


184 


81 : 
Q. (By Mr. Fawcett) Do they have a right to fire? A. No, they 
don't. | 
TRIAL EXAMINER: Can they recommend that someone be fired? 
THE WITNESS: They can't recommend that someone be fired. 
Q. (By Mr. Fawcett) Now, do they carry a key to the store? 
A. They do not carry a key. 
Q. Now, we have gone over the place where they worked. Where 
do they work? A. They work on a sales floor. | 
Q. On the sales floor. | 
Do they have the power to recommend promotions, transfers, or 
layoffs -- A. No, they don't. | 
Q. -- for other employees? A. No, they don't. 


Q. Do they have any right to discipline any CSAS A. No, 
they don't. 

Q. Do they have any right to discipline any employees? A. No, 
they don't. ! 

Q. Or in any way affect the status of another employee? 


A. They have no such right. | 
* * cs * cd 
TRIAL EXAMINER: All right, you may step down. 
MR. ORLOVE: I was going to ask a few more questions. I was 
just waiting for the General Counsel. 
TRIAL EXAMINER: I'm sorry. 
MR. GRAVITT: No questions. 
TRIAL EXAMINER: Wait a minute, Mr. Orlove has some 
questions. 


RECROSS-EXAMINATION — 
Q. (By Mr. Orlove) You say Woody Gunnoe, on April 7th, was 


shouting and yelling? <A. Yes. | 
* * * * ! * 
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Q. What was he shouting and yelling? <A. "Why don't you want 
a Union, Mr. Meyer?” 

Q. And he was also saying something about, "Get your hands 
off me?"* A. I don't recall that he said that. 

Q. You mean, you were pushing him at the time, weren't you, 
or, to use your words, “helping him out of the store?" A. Yes. 

185 Q. You were pushing him, weren't you? <A. Yes, but he didn't 
move. 

Q. You didn't stop pushing, did you? A. Yes, I did stop pushing 
when he started yelling. 

Q. Isn't it the fact that you stopped pushing when Mr. Brooks 
Said, "You are going to have an assault charge against you?"" A. I didn't 
even hear Mr. Brooks say that at the time. 

Q. Well, didn't you just testify -- A. Yes, I did, but at the time 
he was yelling and I couldn't have heard Mr. Brooks say, "You're going 
to have an assault charge against you.” 

Q. Where was Mr. Brooks in relation to you and Mr. Gannoe? 

A. Idon't know. At the time, I didn't see him. At the time I was 
pushing Mr. Gannoe. 

Q. When did Mr. Brooks tell you that you might be facing 
assault charges? A. That was said after this was all over with. 

TRIAL EXAMINER: I'd like to ask a question, subject to the 
objections by anyone of you three attorneys. It connects with -- well, 
the witness said here, it’s on Page 7, I'll show you in the complaint, 

Mr. Meyer, there is an allegation that you have such a no-solicitation 
rule. 

THE WITNESS: Yes. 

TRIAL EXAMINER: It states, on working hours, that the major 
charities may solicit? 

186 THE WITNESS: Yes. 
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TRIAL EXAMINER: My question is this: Where may these 
major charities solicit in the store? Can they solicit on the floor? 

I'm only asking, I don't care what the answer is. | 

THE WITNESS: Major charities do not solicit on the floor. 

TRIAL EXAMINER: May they? | 

THE WITNESS: I have never been asked that. That problem has 


never come up. I would have to ask permission for that to be done, 


but we do not permit solicitation of any kind on the aoe floor during 

store hours. 

If a major charity was to ask for such permission, we would 
tell them that we will arrange time for them at a sales = 
meeting. | 

MR, ORLOVE: I move to strike that. That's hypothetical. 

THE WITNESS: At another time. | 

TRIAL EXAMINER: AIl right, the last part may le stricken. 
All right. : 

Q. (By Mr. Orlove) How did you learn, on April 7, that 
Mr. Gannoe was in the store? A. I received a call at my office. 

Q. You went right down in the basement, is that correct? 
A. That is correct. : 

187 Q. How did it come to your attention that Mr. Gannoe was 
passing out the Union literature? A. I receiveda call that Mr. 
Jackson had asked them to stop passing out literature. i 

Q. And then Mr. Gannoe took that literature and put it in his 
back pocket, didn't he? A. This I don't know. : 

Q. You were there. Didn't you see that? A. I didn't notice it. 

Q. Didn't he put his hands in his pocket, put his two hands in 
the two front pockets? A. I don't know this. 

Q. You were behind him, pushing, and you couldn't see this? 


A. You mean, at the time -- 
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Q. Yes, that you were pushing him, where were his hands? 

A. IT imagine he was flinging his hands and trying to break loose and 
yelling and -- 

Q. You mentioned he was flinging his hands. Is that because 
they were being held by Mr. Nehls and Mr. Hubert -- A. That's the 
reason why we did this. We let him go because he started this 
disturbance -- 

Q. How was he flinging his hands around-- A. There are 
different ways of flinging hands. 

Q. Well, will you tell us what you mean by "flinging his hands?" 
A. It was the arms and so forth (indicating), trying to break loose like 
this (indicating). 

Q. You were holding him? A. Uh huh. 

Q. And you were pushing him? A. Uh huh. 

Q. All right. 

x * bs * cs 
RECROSS-EXAMINATION 

Q. (By Mr. Fawcett) I show you Respondent's Exhibit No. 2 
and ask you to identify it. A. This is a no-solicitation notice that is 
posted on the first floor stairways leading to our main office. 

There is another copy of the same form on the second floor of 
this stairway leading to our main office. 

Q. Now, the public has access to that stairway? A. The public 
has access to this stairway. 

Q. Was this notice posted at all times during February -- 
well, during all the time in 1967? 

MR. ORLOVE: That's leading, andI object. A. This notice has 
been posted -- 

TRIAL EXAMINER: Don't lead. 

MR. FAWCETT: Excuse me. 
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Q. (By Mr. Fawcett) Tell us when this was posted and how long 


it's been posted, if you know when it was posted? A. I would know -- 
I know this has been posted for at least seven years. : 

Q. And was it posted in January of this year, 1967? A. It was 
posted January of this year. | 

As a matter of fact, Mr. Gannoe went past both of these notices 
when he went up to tell me about the attempt to organize our store. 

Q. Was it there in February of '67? A. It was there in February. 

Q. In March? A. In March. | 

Q. In April? A. And April. | 

MR. FAWCETT: If your Honor please, we will offer ? SRE EEES 


Exhibit No. 2. 
TRIAL EXAMINER: Show it to counsel. 
190 MR. FAWCETT: I have shown it. 


MR. ORLOVE: No objection. 
TRIAL EXAMINER: All right, in the absence of an objection, it 


may be received. 


* * * * eae 


Q. (By Mr. Fawcett) Coming back to the question you were 


asked in regard to the complaint in regard to the no-solicitation rule, 
do you -- | 
Do the employees now have regular breaks, is that correct? A. That 
is correct. | 

Q. And they have lunch periods? A. That's right. 

TRIAL EXAMINER: He didn't ask him anything = that. 

MR. GRAVIT: Objection. | 

TRIAL EXAMINER: I asked him -- I didn't ask hin anything 
about that, I just asked him one question about the a soi whether 
charities could go on the floor. 

MR. GRAVITT: I object. 
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TRIAL EXAMINER: This is not recross, not even cross- 
examination. Let's keep it within the issues. 

MR. FAWCETT: Well, am I going to be permitted to bring 
Mr. Meyer back for this purpose, or do we clean it up now? 

191 MR. GRAVITT: I object. This is pretty clean now. 

TRIAL EXAMINER: I will sustain the objection. 

x * * sd ak 

Q. (By Mr. Fawcett) Do you have a lounge in your store? 

MR. GRAVITT: Objection. 

TRIAL EXAMINER: May I ask what the purpose of this is? 

I don’t know, I don’t see any issue as to the lounges. 

MR. FAWCETT: If your Honor please -- 

TRIAL EXAMINER: I have to know what your purpose is before 
I can pass on the objection. 

MR, FAWCETT: It's our contention that the Board, the Regional 
Director in this complaint has misconstrued our Rule No. 18 on the 
solicitation, in which they say that during working hours "thereby 
unlawfully prohibiting solicitation by employees on behalf of any labor 
organization on Respondent's property.” 

That, we say, is not correct, and I am trying to show that there 
is Opportunity on non-working hours. 

TRIAL EXAMINER: Well, they don't contend that, They only 
contend, as the allegation is worder here, “during working hours," 
so I’m going to sustain the objection. 

Non-working hours are not in issue here. Do you content that 
there's a no-solicitation rule for non-working hours, Mr. Gravitt? 

192 MR. GRAVITT: No. We contend that the rule is too broad, just 
what it says. 

TRIAL EXAMINER: As it's worded? 

MR. GRAVITT: As it is worded, it's a violation of the law. 
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TRIAL EXAMINER: Then we won't go into the non-working 
hours. 
* * * > | 
BARBARA ANN MILLER : 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
ad * * ca | * 
DIRECT EXAMINATION | 
Q. (By Mr. Weinstock) Miss Miller, where are you employed? 
A. G. C. Murphy Company. 
Q. How long have you been employed there? A. ‘Eleven years. 


Q. What is your job title there? A. Now I'm cashier at the 
| 
Q. What job did you hold before that? A. I worked in the 


glassware department. 


quick service station. 


Q. Were youa sales girl? A. Yes. 

Q. Who was your immediate supervisor? A. Hazel Gorby. 

Q. What is her job title? A. She's floor girl. | 

MR. FAWCETT: Who did you say, please? : 

THE WITNESS: Hazel Gorby. 

Q. When was your job changed from sales girl te cashier? 
A. About two weeks ago. | 

Q. So, during most of February and March and April of '67, 
you were a Sales girl; is that correct? <A. Yes, sir. Yes. 

Q. Did you ever work for any other supervisors besides 
Mrs. Gorby? <A. Yes. I worked for Jay Wigal. : 

Q. She's a floor supervisor, also? A. Yes, sir. 

Q. Mrs. Wigal and Mrs. Gorby have the same duties and 
responsibilities? A. Yes, sir. 
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Q. Can you tell us what Mrs. Gorby's duties and responsibilities 
are? A. She answers change calls, gives you counter write-ups, and 
makes counter changes, helps the girls -- 

TRIAL EXAMINER: Are they any different than those that have 
been testified to? If so, this is just accumulative. If you want to add 
additional duties, that's all right. 

Q. (By Mr. Weinstock) Do they ever set up the work schedules 
for you? A. Yes, sir, she makes our schedules. 

Q. On February 12, 1967, did you have a conversation with 
Mrs. Jay Wigal? A. Yes. She called me on the phone. 

Q. Can you tell us what Mrs. Wigal said and what you said, if 
anything? 

MR, FAWCETT: May I ask the date? 

MR. WEINSTOCK: February, the date was February 12th, 1967. 
A. She asked me if I had heard about the Union, and I said the Union 
man had been to my home about two nights before. 

And she said, "Did you sign?” And I told her no. 

Q. What did you say? Did you sign? 

I didn't hear you. 

A. I said, she said, "Did you sign the Union card?" And I told her no. 

Q. Do you recall anything else Mrs. Wigal said to you on this 
occasion? A. Well, she said, "I would hope -- I would think it over," 
and it was up to me, what I did, but she hoped I wouldn't sign. 

Q. Is there anything else that you can recall? A. Oh, she 
asked if I had told Mr. Nehls that Mr. Gannoe came into my home. I 
Said no. 

Q. You said no. What did she say? A. She said, "You should." 

Q. You should have said what? A. That I should have told 
Mr. Nehls that he had been there. 

Q. Where were you when this conversation took place? 
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A. I was at home. 
Q. Where was Mrs. Wigal? A. She was at her home. 
Q. She called you? A. Yes. 
Q. On the following day, February 13th, 1967, do eS recall 
having a conversation with Mr. Nehls? A. Yes, I did. | 


Q. Where did this conversation take place? A. It was in the 
transfer room, it was a little room off the basement sales floor where 
he works on the books. ! 

Q. Tell us what Mr. Nehls said to you and what you said, if 
anything, on this occasion? A. Well, he called for me to come over, 
and I went over, and he said, "You don't have to talk to me if you don't 
want to. I understand that the Union man has been to your house and I 
would like to know what he told you." ! 

I said, "I'll talk to you." I told him some of the benefits and 
things that Mr. Gunnoe had told me, and he wrote them down, and he 
said he wouldn't discourage me in any way, that it was up to me. 

Q: Did he agree with what Mr. Gunnoe had told you? A. No, 
he didn't agree with the benefits that Mr. Gunnoe had told me. He said 
that he would look into it and let me know. | 

Q. Did Mr. Nehls know that you had signed for the Union? 

A. Yes. I told him; he didn't ask me, I told him. a 

Q. On the same day, did you have a conversation with Jay Wigal? 
A. Well, I seen her later in the day, and she said, "I thought you told 
me you didn't sign for the Union." 

I said to her, "Who told you I did?" 

And she said, "The boss." | 

MR, FAWCETT: Who? 

THE WITNESS: The boss. 


Q. (By Mr. Weinstock) Where did this cannerention take place? 
| 


A. Back where we throw our trash, back there. 
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Q. Towards the latter part of February, '67, did you have 
another conversation with Jay Wigal? <A. Well. we went out to eat, 
and while we were eating, the subject of the Union was brought up -- I 
don't know who brought it up -- but I was telling her about talking to a 
girl that had worked for a Union and she had tole me some of the 
benefits that they had, and I was relating them to Jay and -- 

Q. Did you tell her some of the benefits of the Union? A. Yes. 

Q. What did you say? A. What did she say? 

Q. And what did you say? A. I told her this girl said they had 
worked for a Union in another store and she thought we would be a lot 
better off with it. 

Q. What did Wigal say? A. She didn't make any comments, so 
far as I can remember. 

Q. What store was she talking about? A. Well, it wasa 
Murphy store at Montgomery. 

Q. What State is thatin? A. West Virginia. 

Q. And the next morning, did you have a conversation with 
Mr. Nehls? A. Oh, Mr. Nehls came up and asked me, he said some- 
thing that he had heard, that I had been talking to this girl that worked 
in another store, Murphy store, and I said yes, and he said, "Well, 
they never had a Union,” and I said, ''That's funny she would have lied 
about it.” 

He said he had called somebody on the phone to make sure they 
didn't have a Union. He didn't tell me who. 

Q. Whois Mr. Nehls? A. Well, the assistant manager in my 
section. 

Q. Was he referring to the same girl that you had previously, 
the previous night, discussed with Jay Wigal? A. Well, she had 
evidently told him that I had talked to this girl. 

MR. FAWCETT: Well, that's objected to. 
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TRIAL EXAMINER: What "she had evidently told him" may be 
stricken. : | 

Q. (By Mr. Weinstock) Since that time, has Mr. Nehls had 
any other conversations with you? A. Not too many times. Just 
once in a while he would walk up, if Mr. Gunnoe had been in the store, 
and he'd say, just say, "I seen your boy friend go by," just kidding, 
I guess. | 

MR. FAWCETT: Just a minute. I don't know whether this is 
in the complaint. 

TRIAL EXAMINER: I'm not going to pin him down. I started to, 


but I think I don't have a right to, so if he wants to tell us, he may; 


he doesn't have to. | 

MR. FAWCETT: I object to it, because it's not laid out in the 
complaint. | 

TRIAL EXAMINER: Well, I think it's with respect to: (B) The 
Conduct of the Said Nehls. 

I have to figure out which one it will be when I come to write my 
decision. I'm not going to pin him down. | 

Q. (By Mr. Weinstock) Tell us what else Mr. Nehis said -- 

TRIAL EXAMINER: Go ahead. | 

Q. -- tell us what else Mr. Nehls said to you on occasion? 

A. He just asked me what was new with the Union, and I'd just say, 
"Nothing." : 
200 Q. Did he say it more than once? A. Oh, several times. 

Q. And when he said, "I see your boy friend in the store," 
did he say this more than once? A. Ona couple of times. 

Q. On April 5th, 1967, did you have a conversation with 
Hazel Gorby? A. She asked me what I thought about the Union, and 
I told her that I had signed for it, and she said, well, = wasn't for 
it, never was, and never would be. ! 

Q. Where did this conversation take place? fh On the sales 


floor. | 
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Q. On April 14th, 1967, did you have a conversation with Hazel 
Gorby? A. She asked me if I went to the Union meeting the night 
before, and I told her yes. 

Q. Where did this conversation take place? A. On the sales 
floor. 

Q. What else did you discuss that day with Mrs. Gorby? A. Well, 
I told her if she wanted to know who else was there, to ask Hilda Terrel, 
she sat down in the corner and wrote all our names down. 

Q. Were you present in the store on April 7, 1967? A. Yes, 
sir. 

Q. What did you observe on that particular day? A. Well, 

Mr. Gannoe was passing out papers, letting us know that there was to 
be the Union meeting, and he came up the aisle, and I was working the 
quick station which is at the foot of the basement steps, he came up 
from the back of the store and there was another girl outside, standing 
on the outside of the station, and I was on the inside, and he laida 
paper down in front of her. 

She was reading it, and Mr. Jackson walked up and picked the 
paper up and, as he picked it up, Mr. Brooks walked behind the girl 
and asked her what her name was. 

He laid the paper down, and Mr. Gannoe came on around and laid 
a paper down in front of me. He started on down the aisle and the men 
were all following him, like they generally did. 

Q. Whoin particular? A. Mr. Hubert and Mr. Jackson and 
Mr. Nehls, Mr. Meyers. 

Q. Continue. A. And they stopped right at the foot of the 
steps, and I seen Mr. Hubert take a hold of Mr. Gannoe's arms. 

I couldn't hear the conversation, the only thing I heard was 
Mr. Gannoe say: "Go ahead, go ahead and call the police and have me 


arrested.” 


202 


203 


i 
| 
Q. Did you hear anything else, that particular day? A. No. 
| 
Then they went up the steps, and then I don't know what happened then. 
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Q. On other occasions, did you observe Mr. Gannoe in the store? 
A. Well, frequently, but it wasn't too often, maybe once a week. 

Q. Would you tell what, if Mr. Gannoe was in the store, what 
would happen? A. After that day, they didn't follow him around. 

Q. Prior to that day? A. Prior to that day, they would follow 
him, they would be right behind him. : 

Q. You said "right behind him." How close would they be? 
A. Maybe 6 - 8 feet behind him, maybe a little bit farther. 


ok * aK ae i 5g 

Q. (By Mr. Weinstock) I show you a Union card marked G. C. 
2-2 and I ask you if you can identify whose card that is? A. That's 
mine. | 
Q. Is that your signature? A. Yes, sir. : 

Q. On what date did you sign that? A. ‘February 10th. 

Q. Of what year? A. 1967. : 

MR. WEINSTOCK: I'd like to offer General Counsel's Exhibit 
2-2 in evidence. ! 

MR. ORLOVE: No objection. : 

MR. FAWCETT: No objection. ‘ 


TRIAL EXAMINER: All right. Receive it in the absence of 

| 

objections. : 
* * * * | * 


i 
| 
! 


CROSS- EXAMINATION | 
Q. (By Mr. Orlove) Do you recall there being a meeting in the 
store held by Mr. Meyer -- A. Yes, sir. | 
Q. -- where he discussed the possibility of an election? A. Yes, 


sir. i 
| 
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Q. Now, I just call that to your attention as really a reference 
point. 

You testified that on various occasions when Woody Gannoe was 
in the store, Nehls said something to you like, "There's your boy friend," 
or perhaps, "What's new with the Union?” A. Uh huh. 

Q. Did those things happen before or after that meeting at the 
store that I just called your attention to? A. It's hard to remember, 
but I believe it was afterwards. 

Q. I'm sorry I asked. 

Do you recall this incident when Mr. Gannoe was escorted out of 
the store? A. Well, yes, sir, Ido. . 

Q. Did it happen before or after that? A. It was before that. 

Q. About how much before that, do you remember? A. Well, 
that was the first part of April. It must have been in March. 

MR. ORLOVE: That's all I have -- oh, wait. Excuse me, I did 
have one other question. 

Q. You said that Miss Wigal and Mrs. Gorby prepared work 
schedules? A. Uh huh. 

Q. Would you describe that for me. What is a work schedule? 
A. What? The hours you come in, and when you come in, when you go 
to lunch, what time you quit. 

Q. Thank you. 

*- we * * sa 
CROSS-EXAMINATION 

Q. (By Mr. Fawcett) Do they show you the schedule? A. Yes, 
we have it. 

Q. Isit posted? A. It isn't posted. It's a brown book she keeps 
it in. 

Q. Does she keep in inthe book? A. Yes. 

Q. Do you know where she gets it? A. Her and Mr. Nehls 


work it out. 
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Q. She gets it from Mr. Nehls? A. Well, they work together 


on it. 


Q. Now, on February 12, you said that you hada telephone 
conversation with Miss Wigal? That's right. | 
* * * * | * 

Q. She was at her home and you were at your home? A. That's 
right. | 
Q. Are you friends? A. Yes, sir. 


* * * 2 oes bage 


Q. Whocalled whom? A. She called me. | 
* ‘* * * oe: 
Q. What did she say to you that night? A. She asked me if 
the Union man had been to my house, and I said yes. | 


* a a * ee 

Q. Now, that same day, you had a conversation with Mr. Nehls? 
A. Yes. | 

Q. That is the conversation that you referred to as having taken 
place in the transfer room? A. That's right. | 

Q. Now, as I understood you, he didn't question you about 
whether or not you had signed the Union card? A. No, he didn't come 
plain out and ask me. I just told him. | 


Q. You told him about Gunnoe being to your home? A. Yes, sir. 


* * x * ! * 

Q. Now, this conversation on February the 22nd, that was a 
conversation also with Miss Wigal; is that right? A. Before we had 
went out to eat? ! 

Q. Well, did you go out to eat with Miss Wigal?, A. Yes. 

Q. You're pretty good friends, is that it? A. Oh, yes, we 
always have been. | 
Q. Where did you go to eat? A. Wewenttoa restaurant on 
Route 50. | 
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Q. You told her about talking to a girl in another store? A. A girl 
that had worked in our store, that's no longer employed there, but she had 
transferred here from this store in Montgomery, West Virginia. 

Q. Well, this is what you told Miss Wigal? A. Yes. Well -- 

Q. Miss Wigal didn't raise any question about this? A. I don't 
know who brought up the subject of the Union, but I told her that. 

Q. Well, there wasn't anything else that was said that night? 

A. Not that I recall, no. 
*x ak * xe a 

Q. Now, you testified here about some remarks that Mr. Nehls 
made, what was new with the Union, and, "I see your boy friend in the 
store.” 

Was this in a conversation, or how did it occur? 

A. Yes. Oh, yes. Well, you know, he had just walked up and said that 
to me. He's always kidding with us and talking, and that was just a part 
of the conversation. 

Q. Was it kiddingly, or a joke, or what was it? 

MR. ORLOVE: Objection. 

TRIAL EXAMINER: I'll sustain the objection. 

MR. FAWCETT: Would you read the answer to the last question, 
please? 

(Last two questions and last answer were read by the 
Reporter.) 

MR. FAWCETT: I renew my question -- 

TRIAL EXAMINER: It's repetition. She's already characterized 
it, and I'll sustain the objection on the ground it's repetition. 

a a * a me 

Q. Now, on April the 7th, 1967, did you see Mr. Gunnoe passing 
out papers -- A. Yes, sir. 

Q. -- on the sales floor of the G. C. Murphy Company store? 
A. Yes, sir, I did. 
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Q. Where in the store did you see him passing these papers 
out? A. On the basement sales floor. | 


* * * * Sate 


Q. Now, you have testified about this happening between Mr. 
Gunnoe and the assistant managers and Mr. Meyer on April the 7th. 
Where were you at the time? A. I was working at the quick service 
station. | 

* * * ak | * 

Q. How far away were you from where this occurrence took 
place? A. Oh, about 6 foot, I imagine. | 

Q. Well, I thought you said you couldn't hear what was said? 


212 <A. I couldn't. It's quite noisy downstairs there. We have televisions 
and steros and lots of noise, and I couldn't hear the conversation. 
Q. Well, did you hear Mr. Gunnoe shout about "What is the 
matter, Mr. Meyer? Don't you want the Union in here?" A. No, sir, 
I didn't hear him say that. | 
cd * cs * i 53 
213 ' JACK L. BROOKS 


was called as a witness by and on behalf of the General Counsel and, 


having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
* * * * | * 

THE WITNESS: Jack L. Brooks, 942 Hazelwood Avenue, 
Charleston, West Virginia. 

Q. (By Mr. Weinstock) What is your occupation, Mr. Brooks? 
A. I'm a business representative for the Food Store Employees Union, 
Local 347. | 

Q. As a business representative of Local 347, were you in- 
volved in the G, C. Murphy organization campaign? A. Yes, I was. 

Q. Were you present at the G. C. Murphy store on April 7, 1967? 


A. Yes, I was. 
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Q. Tell us what happened that day? A. Mr. Gannoe and I 
entered the store from the 7th Street entrance and went down the steps 
into the basement selling area. We had with us a letter dated April the 
7th, 1967, which was to notify the employees of a Union meeting to be 
held later on. 

We began to distribute the letters to the employees at their work 
stations. We simply handed them the letters and asked them to read 
them when they had time, and moved on to the next employee. 

We had passed out very few of the letters when I noticed that 
Mr. Gunnoe was being followed by Mr. Jackson. When I noticed this, 
why, I dropped in behing Mr. Jackson and was walking along slightly 
behind the two of them. 

Mr. Gunnoe approached one of the employees and handed her 
a letter and walked a few steps on, and Mr. Jackson reached out and 
took the letter out of the girl's hands while it was still outstretched. 

I walked over to the girl and asked her what her name was and 
made note of the time of day it was. She told me her name was 
Barbara Brookover. 

Mr. Gunnoe walked on over across the floor, over to the next 
steps, which led up to the Market Street entrance of the store, and 
Mr. Jackson was joined there by Mr. Nehls, Mr. Hubert, and Mr. 
Meyers. 

Mr. Meyers informed us that they had a no-solicitation rule in 
the store, that there was signs posted, and that we could not pass the 
letters out. And Mr. Gunnoe asked if he could see the sign, and Mr. 
Meyer replied that he didn't have to show him anything, and told him 
to get on out of the store, and before we had a chance to do anything, 
why, Mr. Meyers, Mr. Hubert -- Mr. Hubert and Mr. Nehls grabbed 
Mr. Gunnoe, one on either side of him, the two of them grabbed him by 
the arm and Mr. Jackson and Mr. Meyers were behind him, pushing 
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him toward the bottom of the steps which led up to the Market Street 
entrance. 

And I approached Mr. Hubert and told him that enough violations 
of law had already occurred there today and that he should not do any- 
thing that would cause himself to get an assault charge placed against 
him. | 
They let go of Mr. Gunnoe this time, after having pushed and 
pulled him across the center floor for some 10 or 12 feet, and Mr. 
Gunnoe and I walked up the street steps to the street level floor and 
turned to our right and walked back to the restaurant counter, sat down 


and ordered a cup of coffee. | 
Mr. Jackson and Mr. Hubert sat down on two stools right on 

Mr. Gunnoe's left, and there I was on Mr. Gunnoe's right, and they 

observed us while we were in the store at all times. : 
We Sat there for a few minutes and two uniformed policemen 

came up to us, along with Mr. Meyers, and said they would like to talk 

216 tous. We stood up and walked over to the end of the counter, by one of 
the sales counters, and Sgt. Woodward of the Police Department in- 
formed us that Mr. Meyers had reported to him that we had been disturbing 


the peace in the store. | 

I told Mr. -- Sgt. Woodward, that it wasn't so, that we were Union 
representatives and we are attempting to organize the store, and Mr. 
Meyers spoke up and said, ''They were passing out a letter in the store." 

He pulled one of the letters out of his pocket and said, “Here's 
what they were passing out,"' and they had several of them, and I told 
the Sergeant the only disturbance there had been was when Mr. Meyers 
and the assistant managers had assaulted Mr. Gunnoe, and that we were 
in the store as customers, we were having a cup of coffee, and we 
weren't creating any disturbance. | 

He asked to see some identification from Mr. Gunnoe and myself, 


which we showed to him. He wrote our names and addresses on a Slip 
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of paper and handed it to Mr. Meyers and said he would have to go 
down and get a warrant out for us if he wanted us to be taken out of 
the store. 

He said, as far as he could see, that we weren't disturbing the 
peace and -- 

Q. On that particular day, did you notice any no-solicitation 
signs in the store? A. No, sir, we did not. We looked particularly 
at the entrance when we entered the store and down the basement steps 


when we went into the basement, and there were no Signs posted. 


= cd aa x x 


CROSS-EXAMINATION 

Q. (By Mr. Fawcett) Had you been in the store prior to April 
7th, 1967? A. On one occasion. 

Q. When was that? A. I don’t remember the exact date. It 
was some time around the latter part of March. 

Q. Were you with Mr. Gannoe at thattime? A. No, sir. 

Q. Now, on April the 7th, you and Mr. Gannoe went into the 
store for the purpose of passing out a letter? A. That's correct. 

Q. It was during the process of passing out this letter in the 
basement area, the basement sales floor, that this occurrence took 
place -- <A. That's correct. 

Q. -- that you have described? A. That's correct. The part 
which happened downstairs, and then when the police came, we were 
upstairs, seated at the lunch counter. 

Q. Did you ever look for this no-solicitation rule posting that 
you have seen here today, after Mr. Meyers told you about this on this 
date? Did you ever go back to look for it? A. Myself, personally? 

Q. Yes. A. No. I did look for it that day, and it was not posted 
that day Mr. Meyers said they had the no-solicitation rule, but when we 


asked to see the sign, he said he didn't have to show us anything. 
«x * * * * 
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219 AUGUSTA JO PETERS | 
was called as a witness by and on behalf of the General Counsel and, having 
been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
Q. (By Mr. Weinstock) 
ue * * ad he 
220 Q. Who is your floor supervisor? A. Emma Lou Ellis. 
TRIAL EXAMINER: Emma Lou - who? 
THE WITNESS: Ellis. 
Q. Do you. recall now the conversations during the first week of 
March with Mrs. Leona Morris? A. Yes, sir. | 
Q. Tell us where the conversations took place? A. Up at the 


end of Department8. That's ladies accessories. And we were talking 
about my father, and she said, 'I hear you're for the Union, Jo." and I 
told her I didn't think that was anybody's business but my own. 

If I had to make a decision, it was going to be mine and I wasn't 


| 


going to tell anybody else. 


She says, "Yes, it's your right to be for or against,"* and she told 


me I would lose my benefits and that we'd have to have an election, and 
that's all I can remember that she said at that time. | 
* ox * 3 ss 
222 Q. Do you recall having a conversation with Mrs. Morris on 
March 25th, 1967? A. Yes, sir. : 

Q. Where did this take place? A. The back of my department, 
and she walked by and I told her, we was talking about the Union, I told 
her I was talking to my brother, and he told me some good points and bad 
points about the Union. | 

* * * * * 
223 <A. I was working on my counter, and she walked by, and I stopped her 
and I told her I had been talking to my brother about the Union, and I 
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told her that he had told me some good points and bad points about the 
Union. 

She said, "Did he change your mind?” 

I said, "Well, in a way," and she said, "Did you sign a Union card?" 
And I said yes. 

And that was all that was said. A customer had come up and I 
had to go and wait on her. 

* * * a * 

Q. Do you recall a conversation between Mrs. Morris and 
Mr. Nehls -- A. Well, I heard Mr. Nehls and Mrs. Morris -- I wasn't 
included in this conversation, but I was over at the dumbwaiter and I 
went over to get merchandise off the dumbwaiter, -- and I heard Mr. Nehls 
tell Mrs. Morris, if any strange men come in the store, passing out 
papers, to call Mr. Jackson immediately and he would see what they 
could do about having them arrested. 

Q. When did that conversation take place? A. I can't recall 
the exact dates, but it’s about the lst of April. 

Q. First part of April? A. Uh huh. 

Q. Was this before the date that the police arrived? <A. Yes. 

Q. Were you present in the store when Mr. Gunnoe would come 
in? A. Yes. 

Q. What would happen when Mr. Gunnoe would enter the store? 
A. Well, the assistant managers would follow him around. 

Q. Who are you referring to there? A. Well, Mr. Nehls, 
Mr. Hubert, Mr. Jackson, Miss Watson. 

Q. Tell us what you observed. A. Do you mean when the police 
came in, or any time when he came in the store? 

Q. Before April 7th, what would be the order when Mr. Gunnoe 
entered the store? A. He would just come in. He wouldn't stop and 
talk to anybody, he would just walk around the store, and they followed 


him around to see what he was going to do. 
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Q. How close would they get to Mr. Gunnoe? A. Sometimes he 
would be on one side of the store and they would be a couple of counters 
down. Sometimes, closer than that. : 

Q. On April 7, 1967, were you present in the store? A. Yes. 

Q. What did you observe that day? A. Well, Mr. Gunnoe came 
back to the store, back towards the restaurant, and he eee with the man 
right there (indicating). | 

TRIAL EXAMINER: You're pointing to Mr. Brooks? 

THE WITNESS: Yes (indicating). 

TRIAL EXAMINER: Continue. | 
A. (Continuing) And Mr. Jackson was following them, and they went to 
the restaurant and sat down and was drinking some coffee, and then two 
policemen come in, and Mr. Gunnoe and Mr. Brooks got up and went 
over. 

Well, Mr. Jackson and Mr. Hubert were sitting there at the 
restaurant with them, you know, quite close to them, drinking coffee, 
too, and the two policemen had come in, and Mr. Gunnoe and Mr. Brooks 
started talking to them. : 

I didn't hear what was said, and then pretty soon the police 
started to leave, and Mr. Gunnoe and Mr. Brooks sat down and were 
drinking coffee and pretty soon they got up and left. ; 

x* a * * * 

Q. (By Mr. Weinstock) I show you a Union card marked G. C. 
2-3 and ask you if you can identify whose card that is? : A, It's 
mine. | 

Q. Is that your signature? A. Yes. : 

Q. Under what date did you sign that? A. February 14th, 1967. 


* * * * | * 
| 
Q. (By Mr. Weinstock) Now, I'll show you a Union card marked 
for identification as G, C. 2-4. Can you identify whose card that is? 


A. It's Tresa Sue SOLES | 
* * * * 
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Q. (By Mr. Weinstock) What date did she sign the card? 


A. March 18th, 1967. 


Q. Whose Signature is that? A. Tresa Poling. 
= = ca x * 

Q. (By Mr. Weinstock) I now show you a Union card marked 
for identification as G. C. 2-5 and ask you whose card that is? 
A. Deanna Deem. 

Q. Is that her signature? A. Yes. 

Q. What date did she sign it? A. February 25th, 1967. 

* * cs * x 
VOIR DIRE EXAMINATION 

Q. (By Mr. Fawcett) Where was this card signed? 

MR, WEINSTOCK: Is this voir dire? 

TRIAL EXAMINER: Yes, this is voir dire. Go ahead. 

A. At the Laundromat, Kesterman Laundry, on Route 51. 

Q. Who was present there? A. Me, and Deanna Deem, and 
Mrs. Estella Queen. 

Q. What was the conversation between you and Deanna Deem at 
the time? 

TRIAL EXAMINER: That's cross-examination. Iam only 
interested in the authenticity at the present time. 

x x * * * 

TRIAL EXAMINER: Let me ask you this, while we're still on 
the record. I assume you have a lot of other cards. I don't know how 
many you have through this witness, but it will facilitate the expedition 
of this case if you will, during the evening, personally identify them, 
rather than taking up the time like this. 

You can start with whatever number you finish here. The last 
number is 2-5. Since that is the last card today, your next one will 
start at 2-6. Will you do that tonight? 
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MR. WEINSTOCK: Yes, sir, your Honor. | 
TRIAL EXAMINER: Thank you. | 
* * * * i * 
CROSS- EXAMINATION | 
Q. (By Mr. Fawcett) Who is your assistant manager? 
A. Miss Watson. | 
Q. And in what part of the store do you work? A. In the back 
section, Department 25, Infants' Wear. | 
Q. That's the main sales floor? A. Main first floor, sales 
floor. | 
Q. Not the basement? You do not work in the basement? 
A. No, sir. | 
MR. ORLOVE: I'm going to object if there is no time put to 
these questions. | 
TRIAL EXAMINER: I don't even see the eee She 
didn't testify as to when she worked or -- | 
I'll sustain the objection. | 
Q. (By Mr. Fawcett) Who is your floor girl? IN Emma Lou 


Ellis. | 
| 


MR. ORLOVE: I'll object to this. 
TRIAL EXAMINER: I'll sustain it. This goes beyond the 
direct. I'll sustain the objection. : 

MR. FAWCETT: She testified that Emma Lou Ellis was her floor 
supervisor. : 

TRIAL EXAMINER: All right, I'll allow it. I don't see its 
materiality, but a lot of things get in without objection. | ! 

MR. ORLOVE: I object to it just on time. She worked there a 
few years now, and I'd like to know what time you're talking about, 

TRIAL EXAMINER: What is your purpose for bringing this out? 

MR. FAWCETT: They used the term "store supervisors." 

TRIAL EXAMINER: Well, that isn't binding on me, if that's 
what's troubling you, because I go by what the actual duties of the 
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Just because one is described as a supervisor, it doesn't make 

him one under the Act. 
x oe m x 2 
236 Q. But this conversation was started by you? A. Yes. 

Q. She didn't come to you? A. No. 

Q. Did you have any other conversations with Mrs. Morris? 
A. Later that Saturday evening, when she come out to the alley, I went 
out to the alley to sling a box away, and she come out. 

Q. And who started the conversation on this occasion? A. She 
did. 

Q. What did she say to you? A. She told me if we happened to 
have an election next week, for me to put her vote in. 

I asked her where she was going, and she said on vacation. 

I said that I couldn't put hers in, but I could put mine in. 

Q. That was all that was said? A. Yes. 

Q. Now, on April the 7th, did you see Mr. Gannoe come into 
the store? A. No, I didn’t. 

".  @. When did you first see him? A. When he walked down 
beside the Department 8, when he walked down to the restaurant. 
237 Q. Who was with him at the time? A. Mr. Brooks. 

Q. You didn't see him down in the basement? A. No, sir. 

Q. Now, you said you observed Mr. Gannoe in the store on other 
occasions? A. Yes. 

Q. How many occasions? A. Well, about, maybe once or twice 
a month, maybe more than that. 

Q. During what month? A. Well February, March, April. It 
was more than that, more than one month that he come in. 

* md a uk * 

Q. Did you see him pass out any letters or any cards or any 

literature? A. He gave me one paper. 
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Q. He gave youa paper? A, Yes. 

Q. Were you working at the time? A. Yes. | 

Q. Where were you working? A. In my department. 

Q. And he came up and handed youa paper? A. Yes, and 
went on. | 


* * * * 8 


TRIAL EXAMINER: This clock (indicating) is now on time. 

It was how many -- seven hours fast when we started today, so 
whoever reads the record may know, I'd like to show it ts been stopped 
at 5:00 o'clock since we have been here. It's roughly 5:00 o'clock now. 

We will adjourn as soon as the witness has completed her testi- 
mony. I don't want her to have to come back tomorrow, there's no 
point to that. 

cs x ae ak ak 
CROSS-EXAMINATION 

Q. (By Mr. Orlove) Who notified you of your raise around 
March lst, '67? <A. Leona Marshall. | 

Q. What did she tell you? A. She came down, a came down 


and told me that I would have a nickel raise on the on instead of a 
dollar forty it would be a dollar forty-five. | 
Q. Is that all that was said? A. She told me that Mr. Meyer 
said to give me that raise. | 
ae * * * 2 
TRIAL EXAMINER: It's now 5:00 o'clock. I = we ought to 


adjourn. 


The parties have expressed a willingness to stay a . Little later 
tomorrow, and Wednesday -- I mean, tomorrow and Thursday -- in 
order to try to finish up by Friday, if we can. : 

I would like to finish up on Thursday, to accommodate at least 
one of the lawyers who will have difficulty in coming here next week. 


Is 9:00 o'clock too late for you gentlemen? | 
| 
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MR. GRAVITT: It depends on how late we may go tonight. 

TRIAL EXAMINER: We're going to 9:00 now, but we may go 
later than this. 

We can, if you think it should be continued -- 

MR. GRAVITT: I think we can finish Wednesday afternoon. 

TRIAL EXAMINER: No, I like Parkersburg. Don't do it on my 
account. I like Parkersburg, but I'm just trying to accommodate 


counsel. 


Federal Office Building, 

Court Room No. 5005, 

oth and Juliana Streets, 
Parkersburg, West Virginia. 
Wednesday, September 20, 1967. 


* * * * * 
PROCEEDINGS 
MILDRED FORDYCE 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testifed as follows: 
DIRECT EXAMINATION 
* me * cd * 
Q. (By Mr. Weinstock) Mrs. Fordyce, where are you employed? 
A. G. C. Murphy restaurant. 
Q. In Parkersburg? A. Yes. 
Q. How long have you been employed? A. Seven years. 
Q. What is your present occupation there? A. I'm assistant 
to Mr. Garrett. 
Q. You're assistant manager in the restaurant? A. Yes, the 
assistant to him. 
Q. How long have you held this job? A. Since February. 
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| 
Of 19672 A. Yes. | 


Q. What job did you have before this? A. I worked the snack 


© 


bar. 
Q. And you received a promotion? A. Yes. : 
Q. And when you received this promotion, did you get a raise? 

A. Yes. | 
Q. Will you tell us how much of a raise you got? A. 20 cents. 
Q. 20 cents an hour? A. Uh buh. | 
Q. Because you became assistant manager, is that right? 

A. Yes. | 

Q. And when you received this promotion, did Mr, Garrett 


make any announcement to the other employees that you were now the 


assistant manager? A. Yes. | 
* cs * ae Ss 

Q. (By Mr. Weinstock) When Mr. Garrett is not oot in the 
restaurant, who is in charge? A. Iam. | 

Q. Isee. And are you responsible for its operation in Mr. 
Garrett's absence? A. Yes. : 

Q. How often is Mr. Garrett off? A. Just on vacation. 

Q. Just vacation. Does he work every day of the week? 
A. Yes. | 

Q. When is he off-- A. He's off Wednesday afternoon. 

Q. And when he's off on Wednesday afternoon -- ; A. Yes. 

Q. -- or whenever he's off, who is in charge? A. Iam. 

Q. Does he work every evening of the week? A. All except 
Friday. 


Q. Friday evening he's off? A. Uh huh. 


Q. Whoisincharge then? A. Iam. 
Q. Does he have a vacation? A. Yes. 
Q. 


Who is in charge when he goes on vacation? A. Tam, 
| 
| 
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Q. You're in charge? A. Uh huh. 

Q. Does Mr. Garrett attend any special meetings -- <A. Yes. 

Q. -- of the home office? A. Yes. 

Q. When he's gone, who is in charge at that time? A. Iam. 

Q. When a girl in the restaurant wants to take a break, who does 
she go to? <A. To me. 

Q. During the lunch hour each day, do you assign the afternoon 
girls to work? A. Yes. 

Q. Do the waitresses in the restaurant wear uniforms? A. Yes. 

Q. What color is their uniform? A. White. 

Q. What color is your uniform? A. Aqua. 

Q. Are you the only girl in this classification who wears an 
aqua uniform? A. Yes. 

Q. Do you assign the girls to different jobs in the restaurant, 
like keeping the counters clean? A. Yes. 

Q. Do employees ever bring their complaints to you? 
A. Sometimes. 

Q. Do you carry a key to the cash drawer of the restaurant? 
A. Yes, I do. 

Q. Who is responsible for breaking in new employees? 
A. Tam. 

Q. And when extra help is needed in the restaurant, who calls 
for them? A. Mr. Garrett. 

Q. You have never called any, in consultation with Mr. Garrett? 
A. No, not unless he consults with me, to call them. 

Q. He has consulted with you in the past? A. Yes, to call 
them. 

Q. How many people work in the restaurant? A. About 18, I 
expect. I’m not sure. 

Q. Approximately 18 employees? A. Yeah. I'm not sure. 
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Q. Whose responsibility is it to see that the work gets done 
in the restaurant? A. What do you mean? : 
Q. Do you understand the question? A. No. 
Q. If you see someone is not at work, do you assign him toa 
certain job? A. Yes. 


Q. Can you tell them to get busy? A. Yes. 


* * * * oe 


255 Q. (By Mr. Fawcett) If someone wants to leave the floor, is it 
necessary to say anything to you? A. Yes. 

Q. If they want to leave the floor? A. Yes. | 

Q. Then, do you take their place? A. If I don't have anybody 

to assign to their place, I take their place. 


* * * * : * 
257 CROSS- EXAMINATION 
Q. (By Mr. Orlove) Do you tell waitresses to get busy when 


they're not doing their job properly? A. Part of the time, yes. 

Q. Andon any of those times, do you first go to Mr. Garrett 
and ask him if you can say that? A. Sometimes, yes. | 

Q. And sometimes you just tell them to get busy? A. If he's 


| 
not there, I tell them. : 


* * ak * | * 

259 TRIAL EXAMINER: Don't tell me how much you make or how 
much the girls make, I don't want to know, I'm not prying into your 
private affairs, but I would like to know if you get the same, more, or 
less than the other girls? 

THE WITNESS: More. | 
* * * * ;  o® 
CROSS- EXAMINATION (continued) i 
Q. (By Mr. Orlove) How much more? A. 20 cents. 
TRIAL EXAMINER: Is that the day or hour? 
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THE WITNESS: An hour. 
= x * * * 
260 NANCY E. QUINN 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
x * * cs cs 
DIRECT EXAMINATION 
Q. (By Mr. Weinstock) ***** 
261 Q. When you worked for G. C. Murphy Company, what type of 

work did you do? A. I worked in the restaurant as a waitress. 

Q. Who was your immediate supervisor in the restaurant? 
A. Mildred Fordyce. 

Q. Do you know who is the manager? A. Garrett, Don Garrett. 

Q. Don Garrett. And was Mildred Fordyce the first assistant 
manager you worked under in the restaurant? A. No, sir. 

262 Q. Who did she replace? A. Minnie Full, F-u-1-l. 

Q. And when Mrs. Fordyce took this job, was she introduced to 
you girls? A. Yes, sir. 

Q. What did Mr. Garrett say to you about Mrs. Fordyce? 
A. She'd be our new supervisor. 

Q. When Mrs. Fordyce is absent, who is in charge of the 
restaurant? A. Mildred. 

Q. Mrs. Fordyce? A. Mrs. Fordyce. 

Q. Who makes out the daily schedule showing the hours you 
girls are to work? A. Mrs. Fordyce. 

Q. Who makes out the schedule of what stations you girls are 
to work? A. Mrs. Fordyce. 

Q. Did Mrs. Fordyce ever assign you work? A. Yes, sir. 

MR. FAWCETT: I didn't get the answer. 

THE WITNESS: Yes. 
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Q. (By Mr. Weinstock) Do you remember an incident involving 


Phyllis Stoops in the restaurant? <A. Yes, sir. | 


Q. Will you tell us what occurred? A. Phyllis was mad about 
something, she was having trouble with one of the other girls, and 
Mildred said that -- Mr. Garrett, he went on vacation -- if Phyllis 


caused trouble, then she'd send her home. | 
* * * * hear 
(Answer read.) | 
Q. (By Mr. Weinstock) Did you later talk to Mr. Garrett about 
what Mrs. Fordyce said? <A. Yes. | 
Q. What did Mr. Garrett say? A. He told me that Mrs. 


Fordyce had the authority to send one of us girls home but not to fire 


us. | 
Q. Did you ask Mr. Garrett if he would enforce this by backing 
Mrs. Fordyce up? A. Yes, sir. He*said he would. | 
Q. Did he ever tell you any differently? A. No, sir. 
Q. What type of uniform did you wear in the store? A. A white 


one. 


Q. Mrs. Fordyce wore what type of uniform? A, Aqua. 

Q. Was she the only one that worked in the restaurant that wore 
an aqua uniform? A. Yes, sir. | 

Q. Were you present in this store on April 4, 1967? A. Yes, 
sir. | 

Q. Tell us what occurred that day? A. Mr. Meyer called me -- 
they closed the door about a half hour early, and Mr. Meyer hada 
meeting. 7 ! 
Q. Did you get paid for that half hour? A. I wasn't working. 
I was in the store, but I wasn't working, but I went to the meeting. 

Q. What happened at the meeting? A. Mr. Meyer said that 
we were going to have an election, that he had talked to Mr. Procious 
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and they had petitioned for an election, and that we would have one, 
and the G. C. Murphy Company believed in the government of the 
United States, 'and that it was a democratic government, and that the 
democratic way was the election, and that we would have one. 

He repeated we would have one, several times. 

Q. And did he ever mention the Union at all in the speech? 
A. He said: You didn't have to sign a card to work for Murphy; you 
did not have to pay tuition to work for Murphy's; and that even though 
you had signed a Union card, you did not have to vote for the Union. 

Q. Did he mention "outsiders" at all? A. Only Mr. Procious 
and Mr. Spencer. 

Q. No. Did he mention the term “outsiders” in his speech? 
A. Ican't remember. 

cd ak m ok * 

Q. Do you know an employee named Leland Queen or Dick 
Queen? A. Dick Queen. 2 

Q. Do you know if that’s the same person as Leland Queen? 
A. I just know him by Dick Queen. 

Q. Where does he work? A. He worked in the restaurant 
part-time. 

Q. Was he there during most of March and April of this year? 
A. I think he was. I'm not positive, but I think, I think he was. 

5d * * * * 

Q. (By Mr. Weinstock) I ask if you can identify whose Union 
card thatis? A. That's mine. 

Q. Is that your signature? A. Yes, sir. 

Q. On what date did you sign it? A. February 9, 1967. 

MR. WEINSTOCK: I'd like to offer into evidence G. C. 2-6. 


*! * * * * 


MR. WEINSTOCK: Is there any objection? 
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! 
| 
| 
| 
| 
| 


TRIAL EXAMINER: I'm waiting to hear from Mr. Fawcett. 
MR. FAWCETT: ‘No objection. | 
TRIAL EXAMINER: All right. In the absence of an objection, 


this will be received. 


* * * * | * 


| 
CROSS-EXAMINATION : 
Q. (By Mr. Orlove) Miss Quinn, how were you notified of the 


meeting on April 4th? How did it come to your attention? A. Mr. 


Nehls announced it over the intercom. 

Q. Can you recall for us what he said? A. Not entirely, but 
he said the store was now closing and that for the girls to close out 
their stations in the usual manner and meet upstairs in the lounge 
room. | 
MR. ORLOVE: I have no further questions. 

TRIAL EXAMINER: All right. May I -- | 
MR. ORLOVE: May I ask a few more questions? 
TRIAL EXAMINER: Go ahead. : 
* * * * : * 
Q. And prior to April 4, the date of this meeting, did you 
observe Mr. Gunnoe in the store? A. Yes, sir. 

Q. And what did you observe on those occasions that Mr. 

Gunnoe was in the store? A. Whenever he came in the store, 


Mr. Nehls and Mr. Hubert and -- 


* * * * | * 


A. (Continuing) When he came in the store, Mr. Nehis and 
Mr. Hubert and the floor managers would follow him around. 

And he sat down at the snack bar and had a cup of coffee on one 
occasion, and they stood there, about 20 feet around him, watching 
him until he got finished. | 

Q. Prior to April 4, approximately how many times did you 
see Mr. Gunnoe in the store? A. Maybe about -- 
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Q. Let me limit that further, let's say in the months of February 
and March, those two months, approximately how many times did you 
see Mr. Gunnoe in the store? A. Approximately once a week, maybe 
once every two weeks. He came in pretty often. 

x mm * * * 

Q. (By Mr. Orlove) And do I understand your testimony 
correctly, that on each occasion that you observed him in the store, 
you also observed him being followed by the various assistant managers? 
A. Yes, sir. 

MR. ORLOVE: No further questions. May I ask one further 
question? 

TRIAL EXAMINER: Go ahead. 

MR. ORLOVE: And I apologize for breaking in. 

Q. (By Mr. Orlove) On all those occasions that you observed 
Mr. Gunnoe in the store in the months of February and March of this 

269 year, did you observe anything in the nature of a disruption of the 
employees’ duties by Mr. Gunnoe? A. No, sir. 
x x * co * 
CROSS-EXA MINATION 

Q. (By Mr. Fawcett) Did you see Mr. Gunnoe hand out papers, 
literature? A. No, sir, I didn't see that. 

Q. Did he ever hand you anything? A. No, sir. 

Q. Did you ever see him talk to anybody? A. No, sir. 

Q. You never saw him talk to the employees in the store? 

A. No, sir. 

Q. You never saw him hand out any literature? A. No, sir. 

Q. Did you ever see him stop in front of any of the girls and 
stand there? A. No, sir. 

Q. You have never observed that? A. No, sir. 

Q. But you did see him in the store pretty often? A. Yes, sir. 


* * * % * 
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REDIRECT EXAMINATION } 


Q. (By Mr. Weinstock) Tell us what Mr. Garrett told you about 
Mrs. Fordyce when he introduced you to her? 

When Mr. Garrett brought Mrs. Fordyce over to your station, tell 
us what Mr. Garrett told you about Mrs. Fordyce? A. That she would 
be our new supervisor. | 

aK * ca x x 
MARY MYRTLE HUTCHINSON | 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Weinstock) Where are you employed, Mrs. 

Hutchinson? A. G.C. Murphy restaurant. 


i 


Q. How long have you been employed there? A. | I was em- 
ployed June the 25th, 1947. | 

Q. And you worked there since January, '67, to the present 
date? A. Yes. | 


Q. You have worked there this year, though? A. Yes. 
* a * * : is 

Q. What part of the G. C. Murphy Company store do you work . 
in? <A. I'm the cook. 

Q. Inthe restaurant? A. Yes. 

Q. Who is in charge of the restaurant? A. Mr. Don Garrett. 

Q. Who is his assistant? A. Mildred Fordyce.| 

Q. Do you recall Mr. Garrett introducing Mrs. Fordyce to you? 
A. Well, not direct to me. We were in the kitchen, but we knew from 
what he had told us before, that she was going to be over the girls, 
you know, as assistant, over the girls, taking Miss Full's place, and 
she had told us that, and they brought her down and just told the girls, 


and we already knew from what he had told us in the kitchen. 
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Q. What did he tell you in the kitchen, exactly? A. That 
Mrs. Fordyce was going to be over the girls and give me my instruc- 
tions when Mr. Garrett is gone; and any time he isn't there, if I should 
have to ask questions or anything, I should go to her. 

Q. Who makes the daily schedule for the restaurant? A. The 
daily schedule? Mrs. Fordyce, usually, and Mr. Garrett makes the 
weekly schedules. 

Q. Do you know a Mr. Woodrow Gunnoe? A. Yes, Ido. 

Q. Have you ever seen him in the G. C. Murphy store? A. Yes, 
sir. 

Q. Did you ever see him in the Murphy store in the months of 
February and March of this year? <A. Yes. 

= = me a * 

This schedule that you are talking about is the schedule of 
hours? It isa't a menu? 

MR. ORLOVE: No, it’s the daily work schedule. 

TRIAL EXAMINER: All right. Thank you. 

Q. (By Mr. Weinstock) Can you tell us what you observed in 
the store when Mr. Gunnoe was in the store during the months of 
February and March, 1967? A. Well, he just usually -- well, when 
I just saw him, I worked in the back, on the ground floor, 7th Street and 
Market Street floor, and when I saw him he was either just walking 
through the store or in the restaurant, having coffee or something. 

Q. Did you observe anything when he was in the store, other 
people with him? A. Well, that is, whenever he came in the store, 

I saw a lot of people stretching their necks and looking, and they 
said, "Well, the Union man is in here," the kids and bus boys, and you 
could always tell it. 

Q. Goahead. A. And then Mr. Hubert, and I saw Mr. Nehls, 
Mr. Meyer, Mr. Jackson -- Mr. Jackson, usually, if he was on the 
lunch hour, and Mr. Gunnoe was on his lunch hour -- he would come 
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back and use the phone, and then we knew by the phone that he'd made 
a call. I didn't hear the conversation. | 
278 Then all the managers and Mr. Gunnoe would go to the basement 
floor, they followed him down there. Mr. Hubert even came and sat in 
the second seat from Mr. Gunnoe when he was having coffee there -- 
and Mrs. Ellars was sitting there -- and Mr. Hubert came right down 
there and sat there, and when he got up, Mr. Hubert got up and followed 
him again. | 
Q. Do you know an employee by the name of Leland or Dick 
Queen? A. Yes, Ido. | 
Q. Do you know if he was employed by G. C. Murphy in the 
months of March and April of 1967? A. Asextra. 
Q. He did work in the store? A. Yes, when they were busy, 
they called Dick as an extra. He used to work there for quite a while. 
I don't have the dates. | 
Then he went to work for O. Ames, but he worked on the extra 
work then. : 
Q. But he was there in the months of March and April, is that 


correct? <A. Yes, as extra. 


* * * * | * 
Q. (By Mr. Weinstock) I show you what has been marked 
279 G.C. 2-7, a Union card, and ask you if you can identify whose card 
that is. A. Mine. ! 
* * * * * 
Q. Whose? Is that your card? A. Mine. | 
Q. What date did you sign that? A. February 6th. 
Q. Of whata year? A. 1967. : 
MR. WEINSTOCK: I'd like to offer into evidence ic. C, 2-7 


at this time. 


* x * * * 


280 TRIAL EXAMINER: Before you proceed, I would like to ask 


one question that is on my mind. 
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Mrs. Hutchinson, you Said that Dick Queen worked there as an 
extra? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Do you know how many hours or days he put 
in? 

THE WITNESS: No, I couldn't say that. She called him in, and 
I have a schedule that I have to go by, I am coming in at 7:00 every 
morning, and on Monday I work from 7:00 to 6:00, I have two lunch 
hours. 

On Tuesday, I worked 7:00 to 2:00. 

On Wednesday, 7:00 to 2:00. 

Thursday, 7:00 to 2:00. 

Then on Friday, 7:00 to 2:00. 

On Saturday, I work 7:00 to 3:00. 
Sometimes they would call him in the evening, sometimes to do the 
night cleaning and to carry dishes and glasses and silver and run the 
dishwasher. 

TRIAL EXAMINER: He would work at times that you were not 
there? 

THE WITNESS: Yes. Sometimes he came in, in the evening. 

x x * * * 
CROSS-EXA MINA TION 

Q. (By Mr. Fawcett) Did you ever see Queen working? 
A. Yes, I did. 

Q. When? A. On Mondays sometimes, and Saturdays. 

You see, sometimes they came at 1:00 o'clock, some of the 
fellows come in at 1:00 o'clock. 

Q. We're only talking about Queen. A. Yes. 

Q. I'm not talking about anyone else. A. Yes, I know. 

Q. What time were you there on Saturday? A. I worked 
7:00 to 3:00 on Saturday. 


282 


283 


127 


Q. Was Queen in there before 3:00 o'clock on Saturday? 
A. Sometimes. | 

Q. Would you give me a date? i 

Do you know the time? A. Well, I don't have a date on when, but he 
was in some evenings before we left. Sometimes he came at 1:00 
o'clock when he was working our extra. : 

Q. Now, you said he came in at night? A. On some occasions. 

Q. Well, then, when you say 1:00 o'clock, what are you talking 
about? 1:00 o'clock in the afternoon -- A. Yes, sir. i 

Q. -- or 1:00 o'clock at night? A. 1:00 o'clock in the after- 
noon, : 
Q. Now, then-- <A. He didn't do the cleaning always. He 
rotated, you see, some of the fellows, like some of the fellows working 
there now, and we have three fellows working, and Dick hadn't been 
working in here the last few weeks, but he was in the proceeding of 


getting a divorce and he hadn't been back there since, sO the fellows, 


now, they don't work the same schedule every week, either. 

Q. Well, what fellows are you talking about? A. Mr. Stahl, 
Luther Stahl, Howard McNemar, and Kenneth Casto. 

Q. Howard? A. McNemar. ! 

Q. Who is the third one? <A. Kenneth Casto. : 

Q. Who? A. Kenneth Casto. : 

Q. These men are not regular restaurant employees? A. Who? 
Kenneth and them? | 


Q. Yes. A. Yes. They work -- Kenneth and them come in 


! 
! 


8:00 every morning. 
Q. Kenneth does? A. Yes. 
Q. What about Howard? A. McNemar? Yes. And she re- 
cently had to change his schedule, he was in college; he: graduated 
last year and he was working part-time. : 
Q. And Luther Stahl? A. Some days he comes in at 1:00, and 


Kenneth goes home at 1:00. 
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Q. Now, did I understand you to say that Queen worked else- 
where? A. He worked at O. Ames, over at the shovel plant. 

Q. He works at the shovel plant? A. Yes, but he's laid off 
now. 

Q. He's laidoff now? A. Yes. 

Q. Well, during March, where was he working? 

MR. ORLOVE: Objection. Objection unless there's some 
foundation for that witness to answer that question. A. Well, I don't 
know if he was laid off then or not. 

TRIAL EXAMINER: I'll sustain the objection. 

MR. FAWCETT: She said he was employed there in March and 
April. 

THE WITNESS: As extra, I did say that. 

Q. (By Mr. Fawcett) Well, was he employed at this shovel 
plant in March? 

MR. ORLOVE: Objection. 

TRIAL EXAMINER: It may be that he was employed at several 
other places. 

Q. Yes. Did he do any work -- A. No. He works -- 

TRIAL EXAMINER: Wait a minute. The question is: Did he 
work at Murphy, did he work there long enough to have a community 
of interest? 

I’ll sustain the objection. 

Q. (By Mr. Fawcett) Where is your work location? A. In the 
kitchen, at the back of the street floor (indicating), the back of the 
restaurant. 

Q. The kitchen is there. Is it a separate roomor-- A. You 
mean, from the restaurant? 

Q. Yes. A. There is doors between. 

Q. There is a door between them? A. Yes, there are. 
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| 
Q. But you would have to go through a door to get to the 
restaurant proper? A. Yes, I would. I would have to go through 
the dish room. : 
* * * * | * 
285 MR. GRAVITT: We object. I'm not sure -- | 
TRIAL EXAMINER: It might be material if her duties were in 
issue. : 
MR. GRAVITT: -- but you have to go through a door, wherever 
it is. | 
TRIAL EXAMINER: Sometimes in the determination of office 
clericals, they try to show they're in a separate room to show they're 
separated from the rest of the employees. | 
MR, GRAVITT: I didn't know of any issue with ber 
TRIAL EXAMINER: Is there any issue? 
MR. FAWCETT: Will you state that again? 
TRIAL EXAMINER: Is there an issue as to the placement of 
this employee, whether she's in or out of the unit? 
MR. FAWCETT: Oh, no. 
286 TRIAL EXAMINER: Then, I don't think this is material. 
MR. FAWCETT: She testified about seeing it all. 
TRIAL EXAMINER: Yes. | 
THE WITNESS: Yes. | 
TRIAL EXAMINER: Well, I'll let you pursue that, I didn't 
realize to what issue you had offered it. I think it's material to that 
issue. Go ahead. : 


I will reverse myself. 


| 
THE WITNESS: Yes. I told him I saw Mr. Gunnoe. 


Q. (By Mr. Fawcett) How would you see Mr. Gunnoe from 


Did you answer the question? 


your work location? A. Well, I will tell you, in different instances. 
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I was at the lunch counter, eating, one day when Mr. Hubert sat down 
with him, and it was in the same bay I was sitting in, eating in, and 
then I was after frozen food one morning when I saw Mr. Nehls sitting 
in the last bay here, and I kidded with Mr. Nehls and I talked with him, 
as I have always done quite a bit, I kid as I pass all of them, and I saw 
Mr. Nehls get up and Mr. Gannoe came down through by the restaurant 
and he never stopped at that time. 

And when I saw Mr. Nehls, he went down, and Mr. Nehls got up 
and walked right back of him, down in the back. That's the way I saw 
that. But at that time I was out after frozen food in the containers out 
there where we keep our frozen food and fish and everything and -- 

Q. Did youever see-- A. -- yes, Isaw him. I saw him 
several times. When he was eating there, and he had a hamburger 
and coffee, and Mr. Garrett went out, past me, past the bay, and he said 
something to Miss Watson -- I don't know what he said, I did not hear 
that -- but Miss Watson came over and stood there, right there, and 
at the time he did that, I said to Mr. Gunnoe, "Where are all of your 
trailers?” 

He didn't say anything, didn't answer me, and he just grinned, 
but I never saw him go out of his way at any time that [| saw the man 
in there. 

Q. Did he hand youa paper? A. He did not, in the store. 

Q. Did he ever talk to you? A. No, not concerning the Union. 

Q. You never had any conversations about Union matters -- 

A. Not in the store. 

Q. You never had any conversation with him in the store 
about -- <A. Not in the store, never. 

Q. Where did you sign your card? A. At my home. 

Q. Now, you said, on the occasion that you saw him at the 
counter and Mr. Hubert was a seat away from him, or there was a 
seat in between them, they had a conversation -- A. I didn't -- 
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Q. Hubert and Gunnoe were talking to each other?) A. I didn't 
say they were talking. I said they were sitting there, he and Mr. Hubert, 


and I had come over and sat down there. Just from the way it was, 
| 
| 


Q. Did you say they said anything to each other? A. Iwas 


they were sitting there, that's all. 


sitting the second one from the end. They could have spoken, but I 
didn't see what they said. They -- | 
MR. FAWCETT: That's all. | 
MR. WEINSTOCK: No questions. 
MR. ORLOVE: No questions. | 
TRIAL EXAMINER: All right, you may step down. 
* me x x a 


ETHEL ELLARS 


| 
| 
1 


was called as a witness by and on behalf of the General Counsel and, 


having been first duly sworn, was examined and testified as follows: 
Sr * % * ees 


DIRECT EXAMINATION 

Q. (By Mr. Gravitt) Are you employed by the Gs C. Murphy 
Company? <A. Iam. | 

Q. And have you worked there all during 1967? | A. That's 
right. 
Q. Where do you work? A. I work in the basement sales 
floor on the lingerie counter. | 

Q. Did you sign a Union card? A. I did. : 

Q. Ishow you G. C. 2-8 and ask you to look at it. 

aK * * 2k * 

Q. Now, tell me whose Union card thatis? A. | This is my card. 

Q. Did you signthe card? A. I did. | 

Q. What date did you signit? <A. 9-15 --I mean, I'm sorry, 


it's February the 15th. | 
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Q. What year? A. 1967. 

Q. You signed the card when? A. February the 15, 1967. 
MR, GRAVITT: I move it be received in evidence. 

MR. ORLOVE: No objection. 


TRIAL EXAMINER: All right. In the absence of an objection, it 


may be received. I don't think the Reporter got your nodding. 


% * * oe * 


Q. (By Mr. Gravitt) I show you G. C. Exhibit 2-9 and ask you 


whose card that is? A. Kathryn Coleman. 
® cs * * * 
Q. Did you see her sign the card? A. I did. 
Q. Andon what date? A. March the 15th, 1967. 
MR. GRAVITT: I move it be received in evidence. 
MR. FAWCETT: No objection. 
MR. ORLOVE: No objection. 


TRIAL EXAMINER: All right. Kathryn Coleman's card, G. C. 


2-9, is received in evidence in the absence of objection. 
* * * x ie 
CROSS-EXA MINATION 

Q. (By Mr. Fawcett) Mrs. Ellars, where did you sign your 
card? A. At home. 

Q. At yourhome? A. At my home. 

Q. And where did Kathryn Coleman sign her card? A. At 
her home. 

Q. You went to her home? A. I did. 

Q. Was there anyone with you? A. My husband. He had to 
take me, I couldn't drive. I was visiting her at her home that night, 


and she had asked me to witness her card, and that I did. 
x * * aE * 
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VIRLA POLING | 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
* ok % % Sd 
DIRECT EXAMINATION | 

Q. (By Mr. Gravitt) Did you ever work for G. C. Murphy Com- 
pany? A. Yes, sir. 

Q. How long did you work for them? A. Thirteen years, 
approximately thirteen years. 

Q. In what capacity were you associated with them? A. A sales 
clerk. 
Sales clerk? A. Uh huh. ! 
Did you participate in the Union campaign? A. Yes, I did. 


Did you ask anyone to sign a Union card? A. | Yes, sir. 


Did you get any cards signed? A. Yes. 


22H OO 


I show you G. C. 2-10 and ask you to look at it, please? 
* * * * Le ag 

Q. Will you tell me whose Union card that is? A. Norma 
Fleak. | 

Q. Did you see her sign the card? A. Yes, sir. 

Q. What date did you see her signit? A. February 21, '67. 

* * * * : * 

MR. GRAVITT: I move that it be received into evidence, 

MR. FAWCETT: No objection. | 

MR. ORLOVE: No objection. | 

TRIAL EXAMINER: Very well. That will be received. 


| 
* * * * * 
| 


Q. Did you sign a Union card? A. Yes, I did. 


* * * % * 
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CAROL ANN ADAMS 

was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 

z _ DIRECT EXAMINATION % ; 

Q. Where are ate employed, See Adams? A. G.C, Murphy 
Company. 

Q. How long have you been employed there? A. Three years 
full time. 

Q. And what is your job there? A. Sales lady. 

Q. Who is your immediate supervisor? A. Jay Wigal. 

Q. She's your floor supervisor? A. Yes. 

Q. Does Mrs. Wigal ever give you any instructions? A. She 
gives me counter writeups. 

297 Q. Will you tell us what a “counter writeup” is? A. Oh, it has 

to do with some things that Mr. Jackson wants done and some things 
she would maybe tell us to do, dusting or something. 

Q. Would that be work assignments? A. What do you mean by 
“work assignments?” 

Q. Things to be done. A. Yes, sir. 

* * * * * 

Q. (By Mr. Weinstock) Do you know if Mrs. Wigal makes out 
work reports on the sales girls? A. She did make out some reports. 
I don't know whether she has lately or not. 

Q. What kind of work reports did she make out? A. Oh, on 
general conduct. 

Q. General conduct? A. On maybe how we conduct sales and -- 

298 Q. How you handle customers? A. Yes, something to that 

effect. 

Q. How often did she do this? A. I would say it was maybe 
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once a month, every six weeks, something like that, but she hasn't 


done that for a while, though. 


! 

Q. Was Mrs. Wigal making reports out in March and April of 
this year? A. Idon't remember. | 

Q. How long have you worked for Mrs. Wigal? A. Since about 
February. 

Q. February of '67? A. (Witness nods affirmatively. ) 

TRIAL EXAMINER: Don't nodyour head. The Reporter can't 
record that. 

What is the answer? 

THE WITNESS: Yes. ! 

Q. (By Mr. Weinstock) Since February, 1967, Mrs. Wigal has 


made reports out on you? A. She's brought back papers and showed us 
what she was going to check us on once or twice. I don't remember how 


many times. 
Q. She did this once a month? A. I would pay once a month. 


* * * * | * 

Q. Do you recall a meeting held in the store on April 4th, 1967? 
A. Yes. : 

Q. Can you tell us how you were notified about the meeting? 
A. About 25 after 4:00, there was an announcement that came over the 
speaker in the Murphy store, that they would have to complete their 
shopping within three minutes. : 

Q. This was unusual? A. At this time of day. 


Q. What was the usual closing time? A. About three minutes 


Q. Did you go to the meeting? A. Yes. 
Q. Where was the meeting held? A. The lounge room. 

Q. Inthe store? A. Yes. 

Q. How many employees attended this meeting? A. I don't 


know. 


301 


302 


136 


Q. Did ail the employees present that day -- A. No. 

Q. -- attend the meeting? 

You're not sure? A. All of them weren't there. 

Q. Did Mr. Gunnoe speak at this meeting? A. No. 

Q. Who spoke at this meeting? A. Mr. Meyer. 

Q. Whoishe? A. The store manager. 

Q. What did Mr. Meyer say at this meeting? A. I don't know 
the exact words he used. I would say, something to the effect that the 
Company was asking or going to ask for an election. He said it would 
be a secret ballot, he said that you didn't have to pay Murphy's or 
sign any cards to work for them. 

He said that if anybody had any problems, we could come to him 
or one of the floor men; that they would tell us the truth, that they had 
no secrets, and at ten minutes to 5:00 we could ring out and be paid 
until 5:00 o’clock. 

Q. What did he say about the election? 

I didn't understand that. A. He said that it would be a secret 
ballot. 

Q. Did he say anything else about an election? A. He said 
something to the effect that -- I don't know for sure, whether it would 
be conducted in the store -- that it would be probably conducted in the 
store. 

Q. But he told you there would be an election? A. Yes. 

Q. Do you recall seeing Mr. Leland Queen in the store, 
working in the months of March and April of 1967? A. I seen him 
working in the store, but I don't know when. 

Q. Is he working there now? A. Not that I know of. 

Q. You don't recall that he was there in March or April of 
‘672 A. I don't know when he was there. 

Q. Do you know if he has been employed by the G. C. Murphy 
Company? A. Yes. 
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Q. Do you recall having a conversation with Mrs. Wigal on 
February 22nd, 1967? A. Yes. | 

Q. Where did your conversation take place? A. At my counter. 

Q. Can you tell us what Mrs. Wigal said and what you said, if 
anything? A. I was filling up my counter, and she had walked over 
to me and asked if anyone had been to my home, and I told her yes; 
and she asked me what I thought of the Union. | 

I told her I didn't know. ! 

She said something about having good benefits, and she mentioned 
a Christmas bonus and the vacation with pay, and I told her I knew we 
had good benefits, and she walked away. : 

I started to talk to Mr. Jackson a few minutes later. 

Q. Mr. Jackson talked to you-- A. Yes, a few minutes later. 
He asked me what was new, and I asked him if I had told him I had 
a new nephew, and he said n i 

TRIAL EXAMINER: Who is this? I didn't get the name of the 
man. 

MR. WEINSTOCK: Mr. Jackson. 
A. (Continuing) We stood there, and I said, "I might as well tell you 
that I know Jay Wigal told you that Mr. Gunnoe was at my home." 

He said, "'No,"* she didn't tell him. 

And I said, if she didn't tell, that is the first thing she never 
did tell. | 

And he said, "No, if she had told me, I would tell you." He said 


something to the effect that we had good benefits. 
Q. Do you recall having a conversation with Ralph Wallace 
around late February of '67? <A. Yes. 
Q. Can you tell us what Mr. Wallace said and what you Said, 
if anything? A. I think it was on -- I signed a Union card on the 20th 
and I think he was talking to me about the 24th, it would be a Friday 
night, I worked that night. | 
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Carolyn Hurst and I were going down on the Market Street stair- 
way -- 

Q. Carolyn Hurst? H-u-r-s-t? A. Yes. 

Q. She's an employee at Murphy's? A. Yes. 

Q. Continue. A. When we got down there, he said, "Do you know 
that Jay Wigal turned your names in to Mr. Meyers, she turned all of 
your names in?” 

I probably made some kind of comment, and he said that he was 
for the Union, and that he had told Mr. Jackson he was for the Union. 

I asked him if he was going to sign, and he said yes. And I 
asked him if he wanted a slip, and he said that he already had one. 

* cs * & ss 

Q. Did you also have another conversation with Mr. Wallace 
before this, before this conversation, did you have another con- 
versation with him? A. Once in a while I would go into the stock 
room, and he would say, "Here comes the Union lady.” 


m * * a * 


Q. Iask you to identify whose Union card thatis? A. That 


Q. Is that your signature? A. Yes. 
Q. What date did you sign that? A. February 20th, 1967. 
x ® ccd * x 
TRIAL EXAMINER: Let the record show that G. C. 2-11 is 
being received in the absence of objection, that it is the card of Carol 
Adams. 
* m ad a a 
Q. (By Mr. Weinstock) I show you what has been marked 
as G. C, 2-12. 


* * Sd * ba 
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Q. AndI ask you now to identify whose Union son that is? 
A. It's Linda Trescott. i 
Q. Is that her signature? A. Yes. : 
Q. On what date did she sign that? A. It would be about May 
the 13th, 1967. : 
* * * * ~ 
307 Q. (By Mr. Weinstock) Whose card is G. C. 2-12? A. Linda 
Trescott. : 
Q. Is that her signature? A. Yes. 
Q. What date did she sign that? A. May 13th. 
MR. FAWCETT: I will object to it. 
This is May 13th, this is after the date. 
TRIAL EXAMINER: I will allow it, but I want to clear it up 


now. It's only for the purposes of a continuing demand. The Board may 


| 
| 
| 
| 


well find, or I may find that there's a continuing demand, and it's 
admitted only for the purpose of showing a majority on May 13th, not 
on any other date, or, to be more exact, any date prior to that. 
* sd * x * 
308 CROSS-EXA MINATION : 

Q. (By Mr. Orlove) Mrs. Adams, directing your attention to 
last week, what if anything occurred at the Murphy store with respect 
to wage increases of employees that you know of? A. I know some of 
the girls got a raise in pay. | 

Q. How do you know this? A. Because they told me. 

Q. Without mentioning their names, do you know how many 
employees received raises? A. I know, offhand, four, and I suspect 
one more. ) 

Q. Did you have occasion to discuss this with any of the floor 
ladies, assistant managers, or the store manager? A. No. 

309 Q. Did you receive a raise? A. No. | 
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Q. When did you begin working for G. C. Murphy? <A. Three 
years ago. 

Q. When was the last raise, if any, that you received? A. It 
was probably a year ago or longer. 

* = = ‘* oe 

MR. ORLOVE: Perhaps I might add this, Mr. Trial Examiner -- 

TRIAL EXAMINER: All right. 

MR. ORLOVE: -- to make it clear to the Respondent. The 
Generai Counsel has not alleged any illegal wage increases, but the 
Charging Party here is intending -- now is going to urge before you and 
the Board, that the grant of wage increases that Mrs. Adams just talked 
about, and others, at critical periods, in this case constitute violations 
of 8(a){1) of the Act, and also violations of 8(a)(5) of the Act. 

TRIAL EXAMINER: All right. Well, since it's not in the com- 
plaint, let's hear from Mr. Fawcett. Do you want to litigate that? 

MR. FAWCETT: Well, I object to it, of course, because it is 
not in the complaint. 

TRIAL EXAMINER: Let's hear from the General Counsel. 

MR. GRAVITT: We have no objection to it being litigated here 
if it’s part of what happened, if it’s part of the truth. We want to get 
all of the truth in the record. We have no objection on that basis. 

TRIAL EXAMINER: If you're going to litigate something not 
in the complaint, I've got to give the Respondent time to meet it. 

The best way for you to do that, and for you, Mr. Orlove, is to 
draw up a proposed amendment to the complaint and see if there's an 
objection, find out how much time is necessary to continue the case. 

If you don't want a continuance, I'm going to deny it. 

MR. ORLOVE: No one has asked for a continuance. 

TRIAL EXAMINER: I didn't say that. 
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MR. ORLOVE: The reason I set this forward is to give notice 
to the Respondent of our intention, or the Charging Party's intention 
to press this claim. | 

Now, I'm not alleging anything so esoteric that it needs to be set 
forth any more fully than I have set it forth right now. : 

TRIAL EXAMINER: I think he's entitled to have an amendment 
in writing -- | 

MR, ORLOVE: I have no authority under the Act t to amend the 
complaint, but I do have a status as a party to raise contentions to 
you and raise them with respect to the Respondent's right to answer 
them. | 
TRIAL EXAMINER: I'm saying that it's a matter of discretion 
with me whether I am going to entertain this and, since there is an 
objection, I am going to deny it. | 

MR. ORLOVE: I object to that. I contend that it's B cautasbony 
upon you to receive it in view of the fact that the Charging Party isa 
“party” in these proceedings and has the right to raise before you 
certain issues. : 

TRIAL EXAMINER: He has no right to go beyond the complaint. 

MR. ORLOVE: That is where we differ. | 

TRIAL EXAMINER: I am entertaining the motion to amend the 
complaint, and I am not Saying that I will grant it. | 

If I do grant it, I will consider a request for a continuance. 

Do you want to amend the complaint? I'm not saying that I will 
grant it. : 

MR. GRAVITT: No, not at this time. | 

TRIAL EXAMINER: All right. I will sustain the objection, and 
that part of the evidence of this witness relating to the raise in pay 
two weeks ago may be stricken. : 

It may remain in the record, of course, I'm not physically 
striking it. | 
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MR. ORLOVE: Why are you striking it, sir? I don't understand 
your ruling. 

TRIAL EXAMINER: Because it goes beyond the pleadings. 

312 There has been an objection to it. 

MR. ORLOVE: Are you Saying that the Charging Party has no 
right to raise these contentions before you? 

TRIAL EXAMINER: I have explained my position, or my ruling. 
You have the right to bring them up, but they’re discretionary with me. 

Now, if the General Counsel wants to amend, I still, as a matter 
of discretion, may grant or deny his amendment, but we're not going to 
litigate matters not in the complaint unless the complaint is amended. 

If you want to offer an amendment, I will entertain it. Now, I 
am not Saying I will grant it. 

MR. ORLOVE: Perhaps my knowledge of the rules is not as 
good as yours. Do you know if the rules permit me to move to amend 
the complaint? 

TRIAL EXAMINER: I don't know whether the rules permit you 
or not, but I'm not going to litigate anything that is not in the complaint, 
either in the original complaint or in there by way of an amendment, 
unless, of course, there's consent to it by the Respondent. 

So far, I assume his objection constitutes a want of consent. 

MR, ORLOVE: May we take a very short recess and permit me 
to consult the rules? 

* cd * * * 
313 MR, ORLOVE: I'm going to object to your ruling, Mr. Trial 
Examiner -- 

TRIAL EXAMINER: All right. 

MR, ORLOVE: -- and simply urge you that this evidence which 
is relevant to this matter does, in our view, constitute violations of 
8(a)({1) and (5) of the Act. 

If you wish, I could be more specific and -- 


314 


315 


143 


TRIAL EXAMINER: I don't doubt it's relevant. It, may be a 
violation of 8(a)(1) and (5), but I can -- | 
MR. ORLOVE: Then I urge you -- 
TRIAL EXAMINER: Let me finish. There is a matter of the 


pleadings before me, and if the General Counsel does not want to 


amend -- | 

MR. FAWCETT: We are not so charged -- | 

TRIAL EXAMINER: I'm not worried about the charge, because 
the Supreme Court, in fact, has said that it may be amended to include 
events subsequent to the charge, but I am of the opinion that the 
General Counsel should amend unless the parties, by agreement, want 
to litigate without amendment. : 

Now, Mr. Fawcett objects. This I interpret to mean a refusal 
to consent, and in the absence of an amendment -- : 

MR. ORLOVE: Under the Board's rules, Mr. Examiner, a case 
could be amended after the hearing was closed, or while the case -- 

TRIAL EXAMINER: I don't doubt it, but -- : 

MR, ORLOVE: -- while the case was pending before the Trial 
Examiner or the Board -- : 

TRIAL EXAMINER: -- I simply want to raise this issue to 
you -- | 

MR. ORLOVE: -- if you would be willing to make certain find- 
ings which you would have a right to do, even though there is no 
allegation in the complaint. , 

TRIAL EXAMINER: That is so. But when there is an objection, 
I'll sustain the objection unless it's in the complaint. © 

The Board has held that where the parties voluntarily litigage 
matters or where matters have been litigated without objection, the 
complaint may be amended; or if it is not amended, I may pass upon 
that, as to whether it's an unfair labor practice or not. I agree with 


you on all that. 
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The difficulty with the present case is that the posture of the 
case is such that there is an objection. 

Now, I'll sustain that objection unless the General Counsel wants i 
to amend. 

I'm not saying that I will allow the amendment, but, at least I 
will entertain it. He has said he won't amend. All right, let's go 
ahead. 

Do you have any more questions of the witness? 

MR. ORLOVE: No, sir. 

£ * * oe * 
CROSS-EXAMINATION 

Q. (By Mr. Fawcett) Mrs. Adams, when was this conversa- 
tion that you had with Mrs. Wigal? A. February 22nd. 

Q. February the 22nd. Now, where did this conversation take 
place? A. At my department. 

Q. On the sales floor? A. Yes. 

Q. And who started the conversation? A. She did. 

Q. What did she say then? A. She asked me if anybody had 
been to my home, and I told her yes. 

And she ‘said, "What do you think of the Union?” And I told her, 
I didn't know. 

She said, "We have good benefits,” and she said something about 
the Christmas bonus and vacation with pay, and I told her I knew we 
had good benefits. 

Q. Is that all that was said? A. That was all that was said 
for her. 

Q. Now, did you have any other conversations with Mrs. Wigal? 
A. No. 

Q. Only on that one occasion? A. Yes. 

Q. That was the extent of the conversations? A. (Witness 
nods affirmatively.) 
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Q. When did you have the conversation with Wallace? A. It 
was the 24th of February. : 

Q. And where did that conversation take place? A. At the 
Market Street entrance. | 

Q. Tothe store? A. Yes. | 

Q. And who started the conversation at that time? A. I don't 
exactly know who started it. I would say he did. i 

Q. And what did he say to you? A. He asked me if I knew that 
Jay Wigal had turned my name in to Mr. Meyer that I had signed for 
the Union. | 

Q. Towhom? A. To Mr. Meyer. He said that she has turned 
all of your names in. 

Q. Anything else? A. He said that he was for the Union, that 
he told Mr. Jackson that he was for the Union. 2 

I asked him if he was going to sign for the Union, o he said 


yes. | 
Q. You asked him if he was going to sign? A. And he said 
yes. : 

I asked him if he wanted a slip, and he said he had one, 

Q. You offered himaslip? A. Yes. | 

Q. What do you mean, a slip? A. A Union ee card. 

cd * 2k ak * 

Q. (By Mr. Fawcett) You had no conversation about the Union 
in the stock room? A. I don't recall what it was. Once in a while I 
would come in, and he would say, "Here comes the Union lady." 

Q. Wallace would say that to you? A. Yes. | 

Q. Would he Say it to you, or would he say it to the stock room 
generally, or is that just the way he spoke to you? A, Well, when 
he saw me coming, he would just speak and say, "Here comes the 
Union lady." | 
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Q. Was that the way he spoke to you, personally? A. Yes. 
e x * a ak 
320 NANCY G. TAYLOR 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 


* 
* « DIRECT EXAMINATION n . 
Q. Where are you employed? A. G. C. Murphy Company. 
e co * x * 
321 Q. You're a sales lady? A. Yes, uh huh. 


Q. Who is your immediate supervisor? A. Grace Baker. 

Q. Is she your floor supervisor? A. Well, Mr. Jackson is 
the section manager, and I guess you would say -- 

Q. Well, who assigns you work? A. Grace Baker. 

Q. When you want permission to leave the selling floor, who 
would you ask? A. I go to Baker. 

Q. Grace Baker? A. Yes, Grace Baker. 

Q. I show you a Union card marked G. C. 2-13. 


te * * x * 


Q. Lask you if you can identify whose card thatis? A. That's 


Q. Is that your signature on that card? A. Yes. 
Q. On what date did you sign that? A. March 10th. 
322 Q. Of what year? A. 1967. 
* * sa ae * 
TRIAL EXAMINER: All right. In the absence of an objection, 
G. C. 2-13 will be received. 
* * bd * * 
CROSS- EXAMINATION 
Q. (By Mr. Fawcett) 


* * * * * 
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323 Q. Where did you sign the card? A. I signed it at my home. 

Q. At your home. Did Carolyn Hurst come to your home? 

A. No. No, she didn't. | 

Q. Well, where did she witness it? 

MR. GRAVITT: Your Honor, we object to that question as being 
immaterial. I understand that in order for the card to be valid, it 
isn't necessary to have a witness, as long as the employee who signed 
the card testified to signing on the particular date. | 

TRIAL EXAMINER: All right, I will sustain the objection. I 
think your point is well taken. | 

The question is the authenticity of her signature, not that of the 
witness -- : 
MR. GRAVITT: Yes, sir. i 
TRIAL EXAMINER: -- since she is on the stand, not the witness. 
MR. GRAVITT: Yes. | 
TRIAL EXAMINER: It's immaterial whether anyone witnessed 
her. I will not preclude you from going into the circumstances of her 
signing. | 
MR. FAWCETT: What did you say? | 
TRIAL EXAMINER: I'll not preclude you from going into the 


324 circumstances of her signing. 


x ok x* x | x 
Q. (By Mr. Fawcett) Where was the card signed? A. At my 
home. | 
Q. Who was at your home at the time the card was signed? 
A. No one from the store. My family was there. : 
* * * * * 
SHARON ANN LOW | 
was called as a witness by and on behalf of the General Counsel and, 


having been first duly sworn, was examined and testified as follows: 
* * * * x 
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325 DIRECT EXAMINATION 

Q. (By Mr. Weinstock) Where are you employed, Miss Low? 
A. G. C. Murphy's. 

Q. How long have you been employed there? A. Full time for | 
about a year and three months. 

Q. You have been employed since then for G. C. Murphy in 
Parkersburg? A. Yes. 

Q. I show you what has been marked as G. C, 2-14. 

3 cs = ok * 

Q. Can you identify whose Union card that is? A. It's mine. 

Q. Is that your signature on that card? A. Yes, it is. 

Q. What date did you signit? A. February 24th, 1967. 


4 * x bs Bs 
326 TRIAL EXAMINER: All right. In the absence of an objection, 
it will be received. 
* * * a ak 


CROSS-EXAMINATION 
Q. (By Mr. Fawcett) Where did you sign the card? A. At 


my home. 
Q. Who was at your home at the time? A. I couldn't say for 


sure. 
Q. Was Carolyn Hurst at your home at the time? A. No. 
ae x * * e 
327 CAROLYN HURST 


was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
* * ae * we 
DIRECT EXAMINATION 
Q. (By Mr. Weinstock) Miss Hurst, are you employed at the 
G. C. Murphy Company in Parkersburg? A. Yes. 
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149 | 
Q. How long have you worked there? A. Full time since 
October of 1963. | 
Q. What type of work do you do there? A. I'm sales clerk. 
Q. Who is your immediate supervisor? A. Jay Wigal. 
Q. Now, has Jay Wigal always been a floor supervisor? A. No. 
She was in personnel for a while. | 
Q. Do you know what her title was in personnel? A. She was 
personnel directress. i 
Q. What does she do at that particular job as ae direct- 
ress? A. Well, she hired the girls and interviewed them and 


trained them. | 

Q. Jay Wigal hires the girls? A. She did, at that time, yes. 

Q. What time did she do that, do you know what month of the 
year? <A. Back in December. : 

Q. Of '66? A. '66. | 

Q. Did she do it again in 1967 at all? A. I'm not sure. 

* * * * | * 
Q. (By Mr. Weinstock) How long did Mrs. Wigal serve as 


personnel directress, as far as youknow? A, I think, from about 


the first, or maybe the last of November, up until January, it was 
made official she wasn't in personnel. | 

Q. January in '67? A. Yes. | 

Q. And while Mrs. Wigal was personnel directress, who re- 
placed her as your supervisor? A. You mean, while she was in the 
personnel office? : 

Q. Right. A. Well, she was in the front section, to start 
with. We had our regular sales or floor lady at that time. It was, at 
that time, it was Emma Lou Ellis. | 

Q. Do you recall having a conversation in late February of this 
year with Mr. Wallace? A. Yes. It was on February 24th. Carol 


Adams and myself was leaving work at 9:00 o'clock << 
* * * * * 
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A. (Continuing) It was February 24th. Carol Ann Adams and myself 
was leaving work, and we were leaving by the Market Street door. 

Mr. Wallace was taking stickers from our packages and we 
were waiting for our ride. He asked us if we knew that Jay Wigal 
had turned all our names in to Mr. Meyers for signing for the Union. 

330 So then we told him that, well, I did, I told him, I didn't care, 

and we asked him if he would like to sign, and he said he was going 
to, and that he had told Mr. Jackson, and I asked him if he would like 
to have a slip, and he said that Mrs. Hutchinson had already gave him 
a Union blank. 

Q. Did you have a conversation with Mrs. Wigal in the latter 
part of February, '67? A. Yes. 

Q. Where did the conversation take place? A. At my counter. 

Q. Tell us what Mrs. Wigal said and what you said, if you said 
anything? A. Mr. Gunnoe was in the store at that time, and Mr. Nehls 
and Mr. Jackson were following him around the store, as usual, and 
Sharon Kalt and Jay came over to my counter and were standing there, 
and Jay said, "Do you know that if the Union goes through that your 
Christmas bonuses will be taken away from you and you will only have 
three weeks paid vacations?” 

Q. Prior to April 7th, 1967, do you recall seeing Mr. Gunnoe in 
the store? A. Yes. 

Q. How often would you see him in the store? A. Oh, well, 
on occasions, I think once a week, sometimes a little oftener. 

331 Q. And when Mr. Gunnoe was in the store, what did you ob- 

serve? A. Mr. Nehls, Mr. Jackson, Mr. Hubert, and Mr. Meyers, 
was following him around every time he would come in. 


* * * * * 


Q. (By Mr. Weinstock) Now, I'm going to call off four names: 
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Lorna Marshall, Betty Brown, Mary Null, N-u-l-L and Margie 
Roberts - and ask if you ever saw these individuals working on the 
sales floor? A. Not as a sales clerk, I have never. They do -- 
Q. Do you know a Mrs. Fordyce? A. Yes. , 
Q. Do you know if she makes out the work schedules for the 
restaurant employees? A. No, I don't. | 
* * * * | * 
Q. (By Mr. Weinstock) Were you present at the store, April 
7, 1967? A. Yes, I was. | 
Q. Can you tell us what occurred on that particular day? 
A. Well, that day, I was on my lunch hour, and Mrs. Grace Baker 
and myself was over to the Willmar, and we saw Mr. Guhnoe -- 
TRIAL EXAMINER: That's the cafeteria next door, is that right? 
THE WITNESS: Uh huh. 
* * ak x * 
A. (Continuing) And we saw Mr. Gunnoe and the other gentlemen 
that was here yesterday, the Union representative, in the window, going 
in Murphy's. : 
So we finished our dinner, and we went into Murp y's and we 


went downstairs, and some of the girls told us what had happened with 


Woody downstairs, so we went upstairs, and as we went ‘up, well, 
Mr. Gunnoe and the other gentleman was sitting at the bay, having 
coffee, when Mr. Meyers and two police officers came up, and then 
the only thing that I heard in the conversation was that the police asked, 
what was going on here. : 
Q. Ishow you Union card marked G. C, 2-15 and ask if you can 
identify whose card that is? A. It's mine. : 
* oe mK * ak 
Q. (By Mr. Weinstock) On what date did you sign it? 
A. February 20th, 1967. : 
| 
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Q. Is your signature on that card? A. Yes, it is. 


* « * cs aK 


TRIAL EXAMINER: It will be received in the absence of objection. 
« x * * mK 
CROSS-EXAMINATION 

Q. (By Mr. Orlove) I'm going to direct your attention to the 
same four names that the General Counsel did, Null, Roberts, . 
Brown, and Marshall, and also direct your attention to the months 
of March and April of 1967. 

During those months, did you see them on the floor, the selling 
floor? A. Well, Mrs. Marshall comes down and sometimes takes 
lists out of the register, the safety lists, but other than that, that's 
the only time. 

Q. At that time, have you ever observed them on the selling 
floor? A. No. 

Q. Have you at any time observed them performing selling 
duties? A. No. 

Q. Have you seen them in the store, anywhere in the store? 

A. You mean, selling? 

Q. No. Are they in the store during the day? A. Oh, yes. 

Q. Where have you seenthem? A. Up in the office. 

Q. And where is that? A. It's the second story, second floor. 

Q. And is there any selling to the public done on that second 
floor? A. No. 

Q. Now, I'm going to ask you about another name. Do you know 
an individual by the name of Ann Archer? A. Yes. 

Q. And directing your attention to the period of March and April 
of 1967, was she employed at the Murphy Company, as far as you 
know? A. Yes. 
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Q. And where did you observe her during those months? 
A. The evening which I worked, she was in the personnel office, and 
she would give us our packages and our purses as we were leaving 
the store at 9:00 o'clock. : 
Q. Where is the personnel office? A. It's on the second 
floor. | 
Q. Did you at any time during those months observe her on 
the selling floor? <A. Not that I can remember. : 
Q. Did you ever observe her performing selling — 
A. Ihave, here, lately, but on the sales floor. ! 
Q. I'm directing your attention back to March and April of '67. 
Answer the question for that period of time only. A. I don't know. 
Q. Your answer is, you can't recall? A. I can't recall, uh uh. 
Q. But you do recall, back during that period of time, she was 
giving you your purses and packages? A. Yes. : 
Q. And that took place where? A. In the personnel office. 
336 Q. Is that where the employees punch in and out? A. Right 
outside of the personnel office, yes. : 
Q. So, every day that you're at work, you can observe who is 
in the office; is that correct? A. Yes. i 


* * * x | ak 
CROSS-EXA MINATION 
Q. (By Mr. Fawcett) 
* * * * * 
337 Q. Isee. Now, you had a conversation with Wallace on February 


the 24th? <A. Yes. | 


Q. That was as you were leaving work? A. Yes. 
Q. And then did you have any other conversation with Wallace, 


or is that the only occasion? A. That's the only occasion. 


* * * * | * 
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Q. You worked in the basement? A. Yes. 

Q. And you worked in the basement during March and April of 
1967? A. Yes. 

Q. Asa matter of fact, you would not know whether or not 
Miss Marshall or Miss Brown or Miss Null or Miss Roberts worked 
on the floor or not? | 

They could work there and you wouldn't know it, isn't that a fact? 
A. Well usually I’m up there on the lunch hour and around through 
the store, and things, and you never see them on the floor other than 
to take the lifts or something like that. 

Q. But you don't know, do you? A. No, I guess. 

Q. Now, Ann Archer, did you see her every day during March 
and April in the personnel office on the second floor? A. No, not 
every day, just on the evenings which I worked. 

Q. On the evenings. How many evenings do you work? <A. One 
evening a week. 

Q. What night? A. In March, it would have been on Saturday 
night. 

Q. Now, what about April? A. On April we went to Monday 
night. 

Q. Did you see Ann Archer there on Monday night during April? 
A. I don't recall whether I saw her in April or not. 

Q. Are you positive that you saw her in March? A. Yes. 

Q. Now, you would only see her on the evening that you worked? 
A. Yes. 

Q. Would you see her every Saturday night in March? A. I 
wouldn't swear to every Saturday night -- 

Q. Well-- A. -- because Betty Brown usually works on the 
night that we do, but when she was off sick, Ann Archer was in. 

Q. You mean that Ann Archer was relieving Betty Brown -- 

A. Yes. 
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Q. -- is that what you're saying to me? A. Yes. 
Q. Ordinarily, Betty Brown does this job, is that: right? 
A. On the evenings that I work, yes. 


Q. Do you know where Ann Archer worked when bs wasn't 
relieving Betty Brown? A. No, I don't. | 

Q. Well, she could have been working on the sales floor, isn't 
that correct? | 

MR, ORLOVE: Objection. 

MR, GRAVITT: Objection. 

TRIAL EXAMINER: I'll sustain the objection for the same words 
as I did a while ago. The words "could have been" may; ‘be in the realm 
of possibility, but it's too -- 

MR, FAWCETT: Speculative? 

TRIAL EXAMINER: -- speculative. 

Q. (By Mr. Fawcett) Where did you sign your card? A, At 
my home. : 

Q. Was Mr. Gunnoe at your home at the time you signed the 
card? <A. Yes, he was. : 

Q. Ishow you General Counsel's Exhibit 2-13 and ask you if 
that is your signature -- A. Yes, itis. | 

Q. -- as a witness to the signature of Nancy G. Taylor? 

A. Right. ! 

Q. Where did you sign it? A. The next day, when she returned 

to work she gave it to me and I signed it and, in turn, gave it to me 


and I signed it and, in turn, gave it to Mr. Gunnoe. : 
* * * + * 
REDIRECT EXAMINATION : 
Q. (By Mr. Weinstock) Miss Hurst, who hired you at G. C, 
Murphy? A. Betty Brown. | 
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Q. Is this the same Betty Brown you testified about a little 
while ago? A. Yes. 

Q. The one that worked in the personnel office? A. Yes. 

Q. What was her title? A. At that time? 

Q. Right. A. She was personnel directress. 

Q. She was personnel directress in March of '67; is that 
correct? <A. No. 

Q. Did you ever see Miss Brown handing out applications for 
employment? A. Yes. 

Q. In March or April of '672 A. I don't know about March, but 
I did, before then, I had seen her receive a couple of applications. 

Q. Applications for employment? A. Employment, yes. 

Q. In '67? A. Yes. 

mz 3 ss ok * 
RECROSS- EXAMINATION 

Q. (By Mr. Fawcett) You said that Mrs. Brown hired you. 
Mrs. Brown hired you when? A. Back when I worked part time, 
when I was in school, and then in the spring of '63, I went in and told 
Mrs. Brown that I would like to have full-time work, so then in October 
they had the opening on the Pet Department and she called me-- 

Q. She was the personnel directress at the time? A. Yes. 

Q. Isthat correct? A. Yes, sir. 

Q. You know, as a matter of fact, do you not, that she hasn't 
been the personnel director since August of 1966? A. I don't know 
the exact dates. 

Q. Well, would you say it was in August of '66? A. I-- 

Q. Give me your best recollection of how long it's been since 
she's been the personnel director? A. My best one would be back 
in November, 

Q. Of '66? A. Yes. Yes, because I was on leave for a while, 


and on vacation and -- 
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MR. FAWCETT: That's all. | 
* * * * * 
REDIRECT EXAMINATION 
Q. (By Mr. Weinstock) Did Mrs. Brown remain in the personnel 
office? A. Yes. | 
Q. In '67? A. Yes, sir. 
* * * * Pele 
RECROSS-EXA MINATION | 
Q. (By Mr. Fawcett) Now, what do you mean, =t3 remained in 


the personnel office? A. She still works in it. 
Q. Do you know what she still does? A. I x it's payroll 
clerk. | 
Q. You know she's payroll clerk. ! 
* * * * : * 
REDIRECT EXAMINATION | 
Q. (By Mr. Weinstock) She also receives applications for 
employment? A. I have heard her tell a few she could not interview 
them, but I am pretty sure that she gives out applications for them to 
fill out. | 
aK * * * : * 
EVA DRAIN | 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
* = * a * 
DIRECT EXAMINATION 
Q. (By Mr. Gravitt) How long have you worked : the store here 
in Parkersburg? <A. About thirteen years. ! 
Q. And you were working there all during 1967? A. Yes, sir. 
Q. What were you doing in April of 1967? A. Well, I had 
worked as a Sales person, although I think I was on vacation one week. 
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Q. Isee. Did you signa Union card? A. Yes, I did. 
Q. Ishow you what has been marked as G. C. 2-16. 


* * ak me oe 
346 Q. Iask you now to tell me whose Union card thatis? A, It's 
mine. 
Q. What date did you sign it? A. It would be February the 
27th, 1967. 
Sd * * * ok 


TRIAL EXAMINER: All right, it will be received, in the absence 
of an objection. 

* m * a oh 
CROSS-EXAMINATION 
Q. (By Mr. Fawcett) Where did you sign the card? A. At 
home. 
a * * ae ae 
347 TRIAL EXAMINER: Let'a have a short recess, not a long one, 
but a five-minute recess. Then we'll go through to the lunch hour. 

MR. GRAVITT: I may say that we anticipate having one or two 
more witnesses and we'll be through within an hour or so after lunch, 
if it would help Respondent with his case. I don't want to take him by 
surprise. 

TRIAL EXAMINER: All right, let’s take a long lunch hour. 
Yesterday I had to gulp my food and I was doing it in order to finish, 
and I think we are going to finish this week, so there's no point in 
killing ourselves, and we'll take an hour and a half or two for lunch 
so you gentlemen can enjoy your meals. 

* cd * ca * 
348 ESTELLA GUINN 
was called as a witness by and on behalf of the General Counsel and, 


having been first duly sworn, was examined and testified as follows: 
* * * * * 
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DIRECT EXAMINATION | 
Q. (By Mr. Gravitt) Where are you employed? A. G.C. 
Murphy. | 
Q. How long have you been employed there? A. ‘Since the 14th 
day of April, 19-and-49, | 
Q. In April of 1967, what did you do at the Murphy store? 
A. ‘I was a shoe lady, in the shoe department. 
Q. Shoe department? A. Yes, sir. 
Q. And do you know an employee by the name of Ann Archer? 
A. I have saw her. : 
Q. Did you see her in April of 19672 A. I don't know for sure 
if it was in April or not, but she worked, passing out eee in the 


personnel office. 
Q. Inthe personnel office? A. Yes, sir. 
349 Q. Did she do that in 1967? A. Yes, sir. 
Q. Is that still her job? A. No, not now. | 
Q. Does she work in the personnel office now? A. No, sir. 
Q. Do you know when she was changed? A, No, sir, not for sure. 
Q. What is your best recollection? A. Around Easter, Easter or 
some time around there. 
Q. What did she do then? A. I don't know for sure. I heard 
she was the "Easter Bunny" in the store. | 
Q. Did you see her as the "Easter Bunny?" Na, Sure, she was 
around, all over the store. : 
Q. Then, on April 3rd, do you know where she was working? 
A. Not for sure, on that date, but I know she did pass purses out in the 
personnel office. 
Q. After she was the "Easter Bunny?" A, a I would say 


yes. 


Q. Did you signa Union card? A. I did. | 
* * x * 3K 
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350 Q. Now, tell me whose Union card that is? A. That is mine. 
Q. And you signed it? A. Yes. Yes, I did. — 
Q. What date did you sign? A. 2-9-67. 
e * * * x 
TRIAL EXAMINER: It may be received in evidence in the absence 
of objection. 
* * xe = * 
Q. (By Mr. Gravitt) I show you what has been marked as G. C. 
2-18 and ask you whose Union card that is? A. That is Barbara 
Brookover. 


* * Bo * * 


Q. lIask you, did you see her sign the card? A. Yes. 


me bs * * * 
351 Q. When did you see her sign the card? A. 3-18-67. 
* x * * % 


TRIAL EXAMINER: All right. It may be received in evidence, 


also. 
4 * * * od 
Q. (By Mr. Gravitt) I show you what has been marked as G. C. 
2-19. 
os * 3 * x 
Q. Whose card is that? A. Leland Queen. 
Q. Did you see him sign the card? A. Yes, sir, I did. 
Q. What date did you see him signit? A. 3-24. 
Q. '67? A. Yes, sir. 
* 5d * a * 
352 MR. FAWCETT: Well, I don't know whether this is the proper 


place to raise this or not, but I will object, because Leland Queen is 
not a regular or a regular part-time employee of G. C. Murphy Com- 
pany. 
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TRIAL EXAMINER: I'm not going to pass on the status at this 
time. | 

I will admit it, and you can raise the question in your brief. 

MR. FAWCETT: All right. : 

TRIAL EXAMINER: That doesn't mean he belongs in the unit. 
It I find that he does not belong in the unit, I will not count the card. 

At the present time, I'm not counting it for or against; Iam only 
admitting it. : 

MR. FAWCETT: That's quite satisfactory. ; 

TRIAL EXAMINER: Do you still want to object? _ 

MR. FAWCETT: Not under your statement. | 

TRIAL EXAMINER: All right, receive it, Mr. Reporter. It will 
be admitted. | 

* aie * a 
354 AUGUSTA JO PETERS | 

was recalled as a witness by and on behalf of the General Counsel and, 
having been previously duly sworn, was further examined and testified 


* 
| 


as follows: | 
x * * * : * 
DIRECT EXAMINATION : 
Q. (By Mr. Gravitt) Did you get a Union card signed? A. Yes. 
Q. Do you know a Christie Smith? A. Yes. — 
355 Q. And did you get her to sign a Union card? A. Yes, I did. 
Q. Ishow you G. C. 2-20 and ask you whose Union card that is? 
A. Christie Smith. | 
% * % x ! > 
Q. (By Mr. Gravitt) Did you give her the card? A. Yes. 
Q. Did you ask her to sign for the Union? A. Yes. 
Q. What did she say to you? A. She said she had to think it 
over, and she went over and talked to her husband. : 
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She gave it to me the next day, and I looked at it and she had 
Signed it. 
Q. Was the card blank when you gave it to her? A. Yes. 
Q. And when she returned it to you, did you look at it? 


Q. Was it filled-- A. It had her name on it. 

Q. Is this her signature on the card? A. Yes. 

Q. And what is the date? A. May 13th, 1967. 

Q. What did you do with the card when she returned it to you? 
A. I gave it to Carole Adams to give to Mr. Gunnoe. 

Q. What did you say, if anything, when she returned it to you? 
A. Nothing. 

Q. She just handed the card to you? A. Uh huh. 

Q. Did she ever ask you for the card back? A. No. 

MR. GRAVITT: I ask that G. C. -20 be received in evidence. 

MR. ORLOVE: No objection. 

MR. FAWCETT: It's objected to as being after the date of 
April 3rd, 1967. The card shows that it's dated May the 13th, 1967. 

TRIAL EXAMINER: I'll admit it solely for the purpose of 
showing, if material, that the Union may or may not have hada 
majority on May the 13th. 

MR. FAWCETT: And also that the person -- what is the name 
on there, please? 

THE WITNESS: Christie Smith. 

MR. FAWCETT: -- Christie Smith is not an employee of 
G. C. Murphy Company. 

TRIAL EXAMINER: As of May 13th? 

MR. FAWCETT: As of, she was a casual employee. 

TRIAL EXAMINER: Well, that's a matter of proof. I don't 
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want to pass on that at this time. You may argue that in your briefs 
after I have received the evidence, or after the evidence has been 
presented. 2 

So, I will allow it solely for the purpose of showing that it may 
contribute to the Union's majority on May 13th, but it will not be 
considered for any date prior to that. 

aK * * x * 
Q. (By Mr. Gravitt) Do you know Judy Helmick? A. Yes. 
Q. Did you ask her to sign the Union card? A. Yes. 
Q. Did you give her a Union card? A. Yes. : 
Q. Ishow you G, C. 2-21. | 
* * * a | * 

Q. (By Mr. Gravitt) I show you G. C. 2-21 and ask you to look 
at it. Tell me whose signature is on this card. A, Judy Helmick, 

Q. Did you see her sign the card? A. No, she took it home 
and signed it. | 

Q. Did you ask her to sign the card? A. Yes, I did. 

Q. What did she tell you when you asked her to sign the card? 
A. She didn't hardly believe me, because somebody had told her not to 
sign anything. 

She knew a Mr. Richards that had something to do > with the Union, 
and I asked her to talk to him before she made a decision. She went 
home and talked to him. | 

Q. Is this the card you gave her? A. Yes. 

Q. Did she give it back to you? <A. Yes. 

Q. Did you look at the card, then? A. No, I didn't pay attention 
to the date. I looked at the signature then. 

Q. The signature was on the card when she returned it to you? 


A. Yes. 
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359 Q. Did she say anything to you when she handed the card to you? 

A. All she told me was that she talked to Mr. Richards and she had 
taken his advice. 

Q. Allright. A. And that was all. 

Q. And you turned the cardin-- A. Yes. 

Q. Did she ever ask you for the card back? A. No. 

Q. Did you remember getting Christie Smith's card signed? 


Q. Is that the date, May 13th, 1967? A. Uh huh. 

Q. Now, in relation to May 13th, 1967, when was it that Helmick 
signed? 

You gave her her card? A. I got her first. It must have been 
about a week before Christie. 

Q. The week before May 13th, 1967? A. Uh huh. 

MR, GRAVITT: I move to have G. C. 2-21 received in evidence. 

MR. FAWCETT: It's objected to for the reason that it is an 

360 undated card, made out to the G. C. Murphy Company, and for the further 

reason that this person is not an employee of the G. C. Murphy Company 
and, as far as I know, not even a casual employee. 

TRIAL EXAMINER: I think you ought to establish that. 

Q. (By Mr. Gravitt) Did she work -- did Helmick work for the 
Murphy Company? A. Yes. She worked on the Men's Hosiery counter. 

Q. Was she working there when you asked her to sign? A. She 
worked part-time on clerk service. 

Yes, she was. 

Q. She was working there when you asked her to sign the card? 
A. Yes, she was. 

Q. And it was about a week before May 13th, 1967? A. As far as 
I know, yes. 

MR. GRAVITT: I move it be received. 
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TRIAL EXAMINER: It's admitted solely to show that it's a card 
signed by someone in the employ of the Company on May 6th, but not -- 

MR. GRAVITT: All right, sir. | 

TRIAL EXAMINER: -- but not before that. However, her status 
is still open to question. 

* * % cd a 

TRIAL EXAMINER: Mr. Fawcett has the right to attack the 
status of the employee. | 

The admission of the card doesn't mean that I count it automati- 
cally -- 

MR, GRAVITT: Thank you, sir. 

TRIAL EXAMINER: -- but in any event, I will mt count it toward 
the April 3rd demand. | 

* K cs * * 
(Witness excused.) 

MR. GRAVITT: Will you mark this document, which is entitled 
“List of Employees - Payroll Week Ending April 6, 1967" as General 
Counsel's next exhibit, please. 

TRIAL EXAMINER: According to my notes, it should be 9. 

* * * * ! 5 

MR. GRAVITT: Now, the parties have been mnabie to agree as to 
the exact number of employees in the unit, but we = reached an 
agreement on some employees. : 

The Respondent has furnished us this list, and we contend that 
approximately 78 of the employees listed on here are included in the 
unit. | 

TRIAL EXAMINER: Well, it's easier, as far as I am concerned -- 

MR. GRAVITT: So -- 

TRIAL EXAMINER: -- to enumerate the areas ‘of dispute, rather 
than to enumerate those that are in agreement, because 78 is probably 
a lot greater than the others. : 
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MR, GRAVITT: That would be our position. 

I'll offer it by way of stipulation of the parties, and then we'll 
state what we object to, as far as the individual -- 

TRIAL EXAMINER: First, is it agreeable -- let me ask you 
this -- that this document represents all persons employed there, 
regardless of whether they belong to the unit? 

MR. GRAVITT: No. We think that Leland Queen should be on 
the list. 

TRIAL EXAMINER: Does it represent everything as far as it 
goes? And then, as I said yesterday, you fellows can put those cards 
that are in dispute -- 

MR. GRAVITT: We would add Leland Queen to the list. 

TRIAL EXAMINER: That's another matter. Is that correct, 
as far as it goes? 

MR. GRAVITT: Oh, no. 

363 TRIAL EXAMINER: No? 

MR. GRAVITT: General Counsel contends there are 25 names on 
the list that should be excluded. 

TRIAL EXAMINER: We will come to that. Is this correct as 
far as it goes, subject to the additions or exclusions which the parties 
will later explain? 

MR. GRAVITT: Yes, your Honor. 

TRIAL EXAMINER: Is that right, Mr. Orlove? 

MR. ORLOVE: We will stipulate that it's something you can 
work from. 

TRIAL EXAMINER: All right. 

MR. ORLOVE: I think you can work from it. 

TRIAL EXAMINER: Apparently now, you now want to add at 
least one and deduct some others? 

MR. GRAVITT: That is correct, your Honor. 
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TRIAL EXAMINER: Mr. Orlove is probably of the same position? 

MR. ORLOVE: I'm just listening now to the General Counsel. 

TRIAL EXAMINER: And I suppose you and Mr. Fawcett will 
probably want to add and deduct also? 

MR. FAWCETT: There is no one that I know of that we wish to 
add. This represents a list for that payroll of 103 employees. 

TRIAL EXAMINER: All right. You don't want to add, but you may 
want to subtract? | 

MR. FAWCETT: We are Satisfied with the list. | 

TRIAL EXAMINER: You're satisfied. All right. I will accept 
this with the following statement, and I want to be sure I am accurate: 


i 
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That the General Counsel accepts this as correct, but he wants 
to add to it and subtract from it. : 

You don't have to name those who you want to add or subtract at 
this time. , 
MR, GRAVITT: Yes, your Honor, that is correct. 

TRIAL EXAMINER: Are you in substantial agreement, Mr. Orlove, 
that you also want to add and subtract, but that this is a starting point? 

MR, ORLOVE: Yes. | 

TRIAL EXAMINER: All right. | 

MR. ORLOVE: As I said before it is a basic list that we can work 
from, and in that regard it would facilitate us. | 

TRIAL EXAMINER: When it comes to determining the number of 
persons in the unit, I will use this and add to it or subtract from it 
according to the evidence -- | 

MR, ORLOVE: Yes, sir. ! 

TRIAL EXAMINER: -- as it unfolds. : 

MR. ORLOVE: Yes, sir. 

TRIAL EXAMINER: Again, I assume there is no © objection to its 
going into evidence. 
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MR, ORLOVE: No. 

MR, FAWCETT: No objection. 

TRIAL EXAMINER: Mark this received, Mr. Reporter. 

Bos x * * * 

TRIAL EXAMINER: Now, as I understand it, you want to add 
Queen's name to that? 

MR. GRAVITT: Leland Queen, yes, sir. 

TRIAL EXAMINER: There has been some evidence about his 
duties and when he has done those. 

MR, GRAVITT: Yes, sir. We want to add his name. 

TRIAL EXAMINER: And you'll present some evidence as to the 
others you want to -- 

MR. GRAVITT: Exclude. 

TRIAL EXAMINER: -- withdraw, such as -- 

MR. GRAVITT: Yes, sir. 

TRIAL EXAMINER: -- such as the floor ladies? 

MR. GRAVITT: Yes, sir. There's eight of them. 

* * * x * 
366 MR. GRAVITT: I believe the Charging Party mentioned an 

individual by the name of Mary Davis. What is the position on that? 

TRIAL EXAMINER: Do that off the record. Let's go off the record. 
Don't do that on the record. Let's go off the record while you are 
discussing this with Mr. Orlove. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

You were going to say something about an employee by the name 
of Davis? 

MR. GRAVITT: Mary Davis. 

TRIAL EXAMINER: Yes. ) 

MR. GRAVITT: We decided not to add her to the list. 
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TRIAL EXAMINER: All right. Both the General Counsel and the 
Charging Party are in agreement that only one should be added, 
according to this agreement, and that's Queen. All right. 

* * * * * 
GEORGE E. MEYER : 
was recalled as a witness and, having been previously duly Sworn, 
was further examined and testified as follows: 
DIRECT EXAMINATION (continued) | 

Q. (By Mr. Gravitt) Mr. Meyer, directing your attention to 
Ann E, Archer, can you, or will you describe her duties for April 3, 
1967? A. Well, she was working in the store, but I wouldn't know 
whether she would have been--in what area she would = been on 
that particular day. | 

Was that a Saturday? Was that a Saturday? Could I refer toa 
calendar? : 

MR, FAWCETT: If you want, I'll bring her in tomorrow morning. 
MR, GRAVITT: I was asking a question, but I'll = along with 
that. | 

Q. (By Mr. Gravitt) Did you know Archer to ever work in the 
office? A. She never worked in the office. 

Q. Did she ever work in the personnel office? A She worked 
in the purse room, which is adjacent to the personnel office. 

Q. Which is adjacent to it? A. Yes. : 

Q. Isee. Was she working there in April of 67? A, She could 
have been. She could have been -- | 

Q. That is your best recollection? A. Yes. I could say that she 
worked there on Saturday nights, as a relief for the regular purse room 
girl, as a relief girl for the purse room girl. She did that on occasion, 


as a relief girl. 
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Q. When she wasn't a relief girl for the purse room, where did 
she work? A. She would be a relief girl for that purse room while 
the regular girl would leave, on a Saturday night. 

* * x ss * 

Q. (By Mr. Gravitt) Mr. Meyer, Iam directing you now to 
April 3, 1967. Do you understand that? <A. Yes. 

Q. All right. Was Betty Brown working in the office at that time? 
A. She was not. 

Q. She was working in personnel? A. She was not working in 
personnel. 

Q. Where was she working? A. She was working as a payroll 
clerk. 

Q. Where is it? Where is the situation? Where is the location 
of her job? A. The location would be in the same room as she would 
work in if she were doing personnel work. 

Q. It’s not down on the selling floor, is it? A. It's not the 
selling floor. 

Q. It's upstairs, with the office girls, personnel girls, in that 
general area? A. It’s in the area of the personnel and purchase room. 

Q. Isee. And Shirley Cooper, she didn't work out on the sales 
floor, did she? A. No, sir. 

Q. And where did she work? A. She worked in the sign room. 

Q. Where is that located? A. That's located in the basement. 

Q. Inthe basement? A. Correct 

Q. Do you know Rheba Dahmer? A. Yes, sir. 

* * K * * 

Q. (By Mr. Gravitt) Has she been on sick leave for some time? 
A. Yes, she has. 

Q. She wasn't working in the store on April3? A. That is 


correct. 
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Q. Has she returned? A. She has not. 
bs * * bd : * 

Q. Do you know Joan Hayden, H-a-y-d-e-n? A. Yes, I do. 

Q. Is she on sick leave? 

TRIAL EXAMINER: You have gone into this. I don't like any 
repetition. My notes show you have gone into this. | 

MR, GRAVITT: I don't like to be repetitious, your Honor. 

TRIAL EXAMINER: If my notes are accurate, she was on sick 
leave on April 3rd and she is now back at work. | 

MR. GRAVITT: All right, sir. : 

THE WITNESS: Correct. 

Q. (By Mr. Gravitt) Do you know Barbara Louden, L-o-u-d-e-n? 
A. Yes, I do. i 
Q. You don't contend that she's in the unit, do you? A. Yes, 

I do. | 
Q. Well, didn't she work less than ten hours in the week ending 
April6? A. This I don't know. The card would show it. 
Q. This is the card you're referring to, the time card? 
A. That's correct. | 

Q. What does it show she worked for the week ending April 6th? 
A. It shows she worked ten hours. 

Q. Ten hours? That's all she worked that week? A. That is 
correct. Barbara Louden is on a regular schedule, regular part-time 
schedule. : 

Q. Ten hours a week, is thatit? A. I believe that is correct. 

Q. And is it not a fact that you need a minimum of 20 hours to get 
the fringe benefits that the Company makes available to regular employees? 

MR, FAWCETT: Well, now, that's objected to as irrelevant and 


immaterial to this issue. 
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TRIAL EXAMINER: I will sustain the objection. The question 
isn't whether she gets the same benefits as other employees, but 
whether she has a community of interest, and the fact she works ten 
hours is some indication that she may or may not have any, but 
whether she gets the same benefits is not. 

I would like, for my own edification, to get an idea of what 
Barbara Louden does, assuming that the ten hours is enough. I'm not 
saying it is, I still wouldn't be able to say that she should be or should 
not be in the unit. 

Q. (By Mr. Gravitt) What does she do? A. She assists with 
the payroll. 

Q. She's with the payroll? A. And she works in the stock 
room, marking merchandise. 

Q. Isee. Do you have a rule, relating to 20 hours a week, or do 
you know whatI mean? A. Rules with regard to what, sir? 

Q. As to whether they are permanent employees or casual or 
temporary or what-have-you? A. Well, any employee who works ona 
regular part-time schedule would be considered a part-time employee. 

TRIAL EXAMINER: His question is: At what point do you 
distinguish between part-time and full-time? 

THE WITNESS: 20 hours. 

Q. (By Mr. Gravitt) 20 hours a week? A. Between part-time 
and full-time. 

* * % * K 

Q. Do you know Joyce Wyatt, W-y-a-t-t? A. Yes, I do. 

Q. The week ending April 6, 1967, she worked less than 20 
hours? A. This I don't know. I don't have her card. ***** 

MR, GRAVITIT: We have the time cards. 

Q. (By Mr. Gravitt) Now, would you look at them now and see 
if we can get any additional information or not? A. Yes. She worked 
12 hours. 
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Q. 12 hours? A. Uh huh, | 

Q. That's the week ending April the 6th? A. The week ending 
April the 3rd, she worked 16 hours; and the week one April 6th, she 
worked 16 hours. 

Q. I believe it's the week ending April 13 inticating)? A. That's 
right. 

Q. It looks like "1" didn't quite come through? A. That's right, 
that's right. 

TRIAL EXAMINER: What about the week with 12 hours? 

MR. GRAVITT: April 6th. 

THE WITNESS: 16 hours. 

TRIAL EXAMINER: 16 hours? 

THE WITNESS: Both weeks. 

TRIAL EXAMINER: 16 hours both weeks? 

THE WITNESS: That's right. 

MR. GRAVITT: No more questions. 

TRIAL EXAMINER: Wait a minute there. They're not through 
with you, Mr. Meyer. Mr. Orlove has questions. 

THE WITNESS: I'm sorry. 


CROSS-EXAMINA TION 

Q. (By Mr. Orlove) You used, or somebody at the counsel table 
for the Respondent used the term, not long ago, reasual employee?" 
A. Yes. ! 

Q. Did you hear that? A. Yes. : 

Q. What would you term as "a casual employee?" A. A casual 
employee is one who works only when called, on an irregular schedule. 

Q. Like for peak periods of sales, is that right? A. That would 


be correct. 
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Q. Well, is Barbara Louden working for you now? A. Yes, 
she is. 

Q. What was she doing back in April, on April 29th in '67? 

376 A. Well I know she hurt her hand and she was off for a period of time. 
That's been the time she was off and could not work. 

Q. You testified, in response to Mr. Gravitt's question, that she 
worked in the office; is that correct? A. I said she works in the 
payroll, she works on the sales floor, she works in the stock room, 
wherever she would be needed. 

I believe that I said they worked -- correction -- that she worked 
and helped make up the payroll and worked in the stock room. 

Q. She only works about ten hours a week, is that right? 

A. That's correct. 

Q. You say the ten hours a week is shifted around those three 
areas? A. That would be correct. 

Q. And how does she get her assignment each day when she works? 
Does she report to any one department? A. Yes, she would report to 
me. 

Q. She reports to you directly? A. Yes. 

Q. And then what happens? A. Then I direct her to the work 
that she would be needed in. 

Q. So, she works on an as-needed basis, does she not? A. We 
would use her more if she could work more. 

377 Q. But you use her only for those places where you have to fill 
a vacancy or meet some particular needs for one reason or another, is 
that right? A. That's not correct. 

Q. Well, what is correct? A. She works in any of three specific 
areas, and she works in those areas that she is needed most at the 


particular time she works. 
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Q. Except for the restaurant, those are the only areas left in the 
store; is that right? Stock, office, and selling? A. I didr't say “office.” 
I said “payroll clerk." i 

Q. Where does the payroll clerk work? A. She helps on the 
payroll. : 

Q. Is that up in the office? A. That's up in the office, up in the 
personnel room. | 

TRIAL EXAMINER: How much time does she devote to the payroll? 

THE WITNESS: About 50 per cent of the time, I would say. 

Q. (By Mr. Orlove) Does she fill vacancies of individuals who 
call in sick? A. She could. : 

Q. I'm not asking you if she could. She could probably do a lot of 
things. | 

Does she? A. Not usually. 

Q. What bases do you have for determining where she'll work on 


a particular day? <A. If she can come in and work on the days that we 


| 
H 


need her, then we would use her in the stock room to mark merchandise 
or -- | 

Q. Idon't believe you're answering my question. 

TRIAL EXAMINER: His question is: What are the bases that you 
use, because you assign her to her job? What basis do you use for making 
the assignment? : 

THE WITNESS: We have a regular schedule, which depends on the 
days she's able to work. 

Q. So, does she work in the same place every time? Is that it? 
A. If she were to work on a Friday, she would work on the payroll. 

Q. Didn't you tell me before, she reports to you every time she 
comes in? A. That's correct. | 

Q. Do you want to change your answer in lieu : your later 
answer? A. No, I don't want to change it. 
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Q. What reason does she have for reporting directly to you? 
Let's say it's on a Friday. Why does she report to you? A. It could 
be that I would want -- 

Q. I'm not asking you what it could be. 

I'm asking you the answer to: why is it she comes to you -- 

TRIAL EXAMINER: Why does she report to you? 

Q. -- on Friday? A. Because I'm the manager, and she wants 
instructions. 

Q. Do all employees come to you when they walkin? A. Not 
all employees. 

Q. But Miss Louden does. Now, why does she come to you on 
Friday? A. Well, should I tell you what she asks me and what I say 
to her? . 

Q. I'm asking you a question. A. To verify. 

Q. Why does she come to you to verify? A. To verify that I 
want her to work on the job she usually works on. 

Q. Why does she need your verification? A. There could be an 
exception -- because there could be another employee -- 

Q. Isn't it true that she's just accessory and she's used whenever 
she can be used and there is no schedule for her? A. That is not true. 

Q. Well, if she were assigned to the payroll every Friday, you 
tell me why she has to report to youon Friday? A. All right, I will. 

Q. LIhope so. I have asked you three times. 

* x a *x * 

A. We have, in our payroll department, two people that normally work 
on payroll; they are Lorna Marshall and another person who would come 
over from the office. 

Now, we have had, on occasions, when there would be a person on 
vacation, where we have had sickness, such as Betty Brown being off 
sick -- 
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TRIAL EXAMINER: Why does she come to you? - is his 
question, - if she has a regular job to do? | 

THE WITNESS: She says, "Do I work on the payroll today, 
Mr. Meyer?" And I say, "Yes." That's all. It's a matter of routine, 
I suppose, more than anything else. | 

Just to verify that I would like her to work on pee that 
day. : 
Q. (By Mr. Orlove) Is it the practice for all of your alleged 
103 employees to verify their duties with you every day? A. No. 

Q. Itisn't? Isn't that correct? A. That's correct. 

Q. Are there any other employees who find it necessary to 
seek verification through you as to their duties? A. Yes, there are. 

Q. Who? A. Well, I would -- my assistant managers have to 
check with me, my bookkeeper would have to check with me -- 

TRIAL EXAMINER: As I understand it, the question is: They 
have to check with him before they can start the day? Is that right? 

MR. ORLOVE: Right. | 

TRIAL EXAMINER: Do you understand that to be the question? 
These people must check with you each day before they start the day? 

THE WITNESS: Was that the question? : 

MR. ORLOVE: Let me ask it again. | 

TRIAL EXAMINER: That's the way I understand it. 

MR, ORLOVE: I think I understand the difficulty here. 

Q. (By Mr. Orlove) Are there any other employees who report 


to you to verify their assignment for that day? 
TRIAL EXAMINER: I think that's a better way of expressing it. 
Q. In the same nature that Barbara Louden does? A. I wouldn't 
know whether that would be so, every day, no. | 
Q. But it is so with Barbara Louden, every day that she works? 


A. Usually, yes. | 
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Q. Now, who is Barbara Louden's supervisor? A. I would be 
her supervisor. 

Q. Do you consider yourself to be her immediate supervisor? 

And let me make it clear. When I use the word "immediate." 

I mean, she reports to you? A. That's correct. 

Q. And noone else? A. That would be correct. 

Q. Does she work the same schedule of hours, week after week? 
A. Yes. 

Q. And the schedule of hours is based upon her own circumstances 
and convenience, isn't that right? A. Based on her availability. 

Q. Does she call her own hours? 

TRIAL EXAMINER: I didn't get that. 

A. Based on her availability, yes. ) 
383 TRIAL EXAMINER: That is, she has no regular days she comes 
in? 

THE WITNESS: She usually does, but that could change. 

Q. (By Mr. Orlove) Does she make her own hours, generally? 
A. No, sir. 

Q. Do you require her to be at the store with any regular 
schedule of hours? A. When she's working, yes. 

Q. Well, you have just made a circle for me. 

Do you give her a schedule of hours to work? A. Yes. 

TRIAL EXAMINER: That is, after she reports? 

THE WITNESS: I give her a schedule of hours to work, which 
she follows on a consistent basis; in other words, she works con- 
sistently on the hours that I set up for her, unless she has problems 
which make it impossible for her to work on those days. 

Q. (By Mr. Orlove) Have you set up these 40 hours -- these 
10 hours per week for her? Is that her scheduled hours? A. That's 


correct. 
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Q. Isn't that after consultation with her on her own personal 
hours that she may have? A. No, that’s set up, and then if she has 
personal problems, we change it, if necessary. | 

Q. Is she assigned to any one counter of sales, in: selling? 

A. No. 

Q. And does she Sell at a number of counters, or = she sold 
at a number of counters? <A. Yes, she has. | 

Q. Do you have any other employees who have the same arrange- 
ment as Barbara Louden, with the hours, this hours arrangement? 

A. Not exactly. ! 

Q. When you say "not exactly,"* do you have any like that? 
A. None that I know of. : 

Q. Is there some particular reason that Barbara Louden is paid 
this particular deference by you rather than other employees? A. Yes. 

Q. Would you explain that for us? A. Because she's a highly 
trained and highly skilled person who has been very, very efficient in 
her work, and because of her home life and her home needs has had to 
cut back her hours, and we use her to take advantage of this skill 
whenever she is available. ! 

Q. Are there times, or have there been times since, well, in the 
year of 1967, when she just hasn't come to work at all for weeks ata 
time? A. I would have to check the payroll to find out. 

TRIAL EXAMINER: Didn't you check this payroll last night? 

Why should we have to go into all of this? I told you fellows to get 
together. | 

MR. ORLOVE: We haven't checked this. It's for the whole year. 

THE WITNESS: I believe she has worked a rather consistent 
schedule. | 

Q. (By Mr. Orlove) She works consistently ooo a week? 
A. Rather consistently. But here again, I'd have to check it to be sure. 

| 


| 
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Q. Is Joyce Wyatt employed by you at present? A. Joyce 
Wyatt, I believe, is separated. 

Q. When did she leave? A. Joyce Wyatt? 

TRIAL EXAMINER: What time did she leave? She left when? 

THE WITNESS: I'm not sure. 

TRIAL EXAMINER: Well, it doesn't really matter, as long as she 
was working there. Was she working there on April 3rd? 

MR. ORLOVE: Yes, she was. I think she was there. 

TRIAL EXAMINER: All right. 

Q. (By Mr. Orlove) When did she begin working for Murphy's? 
A. She worked as a high school girl, I believe, as a part-time employee. 

Q. Well, do you know when she started working for Murphy's? 
A. It would have been over a year ago, I would say. 

Q. Now, there's a Rheba Dahmer and she's been off sick, is that 
right? <A. That's correct. i 

Q. When did she go off on sick leave? A. She has been on sick 
leave, I believe, all year. 

Q. Allof 1967? A. I believe so. 

Q. What about 1966? A. I believe that she got sick in the latter 


‘part of 66. She's on an approved leave of absence. 


. TRIAL EXAMINER: I suggested yesterday for you to look at the 
records. The records don't lie unless they have been doctored, and 
I’m not accusing anybody of doctoring the records. 

' This is, maybe, 103-odd employees. Do you think he is capable of 
remembering every little detail of every employee? 
x * * * * 

MR. ORLOVE: I'd like to propose the stipulation that the Company 

records reflect the employee Rheba Dahmer as going on sick leave on 


October 15, 1966. 
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TRIAL EXAMINER: Do you gentlemen join in that? 

MR. GRAVITT: Yes. 

TRIAL EXAMINER: Mr. Fawcett? 

MR. FAWCETT: Yes, sir, that's true, as far as : goes. She's 
still on her leave. 

I would like to offer that further stipulation, because she's still 
on relief. : 

TRIAL EXAMINER: You mean, Company benefits? 

MR. FAWCETT: Yes. 

MR. ORLOVE: I'll stipulate to it. I don't think it's material. 

TRIAL EXAMINER: All right. She's still on the Company's 
benefits. I believe it would be better to use the words "Company's 
benefits" rather than "relief." | 

MR. FAWCETT: That is a much better word, and that is actually 
what it is. | 

Q. (By Mr. Orlove) What is the nature of her ness, do you 
know? A. Yes. She has a nervous disorder. 

Q. How oldis she? A. She's approximately 60 years of age, 

I would say. | 

TRIAL EXAMINER: Sixty? | 

THE WITNESS: Sixty (nodding affirmatively). : 

Q. (By Mr. Orlove) How long had she worked for the Company 
prior to getting sick? A. She's an older employee, but I don't know the 
exact number of years. It's -- i 

TRIAL EXAMINER: Is the length of her employment a real 
issue? | 

MR, ORLOVE: It's not an issue, but it's an important fact, I 
think. | 
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Q. (By Mr. Orlove) Do you have any reasonable expectancy of 
Mrs. Dahmer ever returning to your store? A. We're still hopeful 
that she will. 

Q. Is that the best that you have, that you hope that she will? 
A. That's all that you would have of any employee. 

* x * e a 

Q. (By Mr. Orlove) Can you explain how it happens that 
Mrs. Dahmer receives these benefits when it exceeds your benefit 
program in the Company in the benefit plan? A. Yes. She is on an 
extended leave of absence. 

TRIAL EXAMINER: Did you have a seniority system there? 

THE WITNESS: In what respect, sir? 

TRIAL EXAMINER: Well, I wanted to know if she continued to 
accumulate seniority during the time that her extended leave started. 

You said that she has an extended leave, as distinguished from a 
regular leave, because she has been out more than the 26 weeks? 

THE WITNESS: Her record continues. 

TRIAL EXAMINER: No, I'm not interested in her record. 
Does she accumulate seniority? 

Would she get a vacation, being on the payroll all of this time -- 

THE WITNESS: She wouldn't be on the payroll while she was on 
sick leave, but she would get a vacation after she returned to work and 
worked for a certain period after that period. 

TRIAL EXAMINER: Well, what is that period? 

THE WITNESS: One week. Wait a minute, wait a minute. One 
day only, that's correct. 

In other words, if she were to return to work today, she could 
ask for and be entitled to a vacation. 

Q. (By Mr. Orlove) How long would she have to work before 
she gets a vacation with pay if she returned today? A. One day. 
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Q. And she would get how much? A. How much vacation 
would she get? : 

Q. Yes. A. Depending on the years of service that she has 
worked. i 

Q. What did Barbara Louden -- we're not talking about her -- 
what did Rheba Dahmer do before she got sick? A. She worked in 
the stock room. | 

* * * * | * 

Q. (By Mr. Orlove) When she got sick, was she replaced? 
A. Yes. Temporarily. 

Q. Has she had the same replacement since she: et sick? 
A. Sir? 

Q. Since October 15th, you have had somebody replace her 
since then? A. That's correct. 

Q. Until now? 


* * * * * 
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Q. (By Mr. Orlove) Okay. I want to direct your attention to 
employees Sharon Kalt, Anna Pepper, and Hilda Terrel. A. Yes. 
Q. And I'm going to direct your attention to April 3, 1967. 
TRIAL EXAMINER: What are the names of these employees? 
MR, ORLOVE: Kalt, K-a-l-t; Pepper, and Terrel. 
Q. (By Mr. Orlove) What were their job titles on that day? 
A. Their job title is: merchandise girls. | 
Q. Isn't it "merchandise buyers?" A. We call them 
"merchandise girls." | 
Q. And what are their duties? 
TRIAL EXAMINER: We went into this, and I don't think there 
ought to be repetition. | 
MR. ORLOVE: This is exactly where I was cut off yesterday. 


I don't think they had gone into this. 
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TRIAL EXAMINER: Three merchandise girls, you went into. 

MR. ORLOVE: We got into it a little bit yesterday, and at your 
suggestion, in an effort to resolve these things -- 

TRIAL EXAMINER: Don't go all over it again. 

Let me show you what my notes show: 30 to 35 per cent of their 
time is office. 60 to 65 per cent of their time, selling and merchandising. 
And that is further broken down: and one-third of their time is on 
selling. 

You take over from there. I don't think it should be repetition. 

Q. (By Mr. Orlove) Are they assigned to any particular selling 
station? A. Selling station? 

Q. Yes. And again I'm talking about these three girls on 
April 3rd. A. Yes, they have a work schedule -- 

Q. That doesn't answer my question. A. -- whereby -- 

Q. The question is, are they assigned to any particular selling 
station on the selling floor? A. It could vary. It would not necessarily 
have to be assigned to a particular area, they are assigned to selling. 

TRIAL EXAMINER: Well, then, the answer is that there is no 
particular area? 

THE WITNESS: That's correct. 

TRIAL EXAMINER: That's all he wanted to know. 

Q. (By Mr. Orlove) I'm going to ask you some of these and you 
can answer yes or no. Try to answer yes or no, if you can. Some of 
them you can't. 

Do they have any -- and again I'm referring this to April 3, 1967 -- 
A. Uh huh. 

Q. -- do they have scheduled hours, scheduled hours of employ- 
ment? A. Yes. 

Q. What were their schedules? A. Number of hours per week? 
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Q. Yes. A. I believe, 40 hours. | 
Q. Did any of the three -- any one of them work nights? 
A. Any of them would work nights. : 

Q. I'm not asking you if they would. | 

Were they regularly scheduled to work nights? A. Each one was 
scheduled, each one has a schedule, but I'm not sure if they worked 
nights. I do not know. : 

Q. Isn't it the fact that their schedule does not include night 
work? A. That could well be. | 


Q. Now, your sales girls wear smocks, don't they? A. That 


is correct. 
Q. And then do these girls wear similar apparel? A. It's 
optional. | 
396 Q. At whose option? A. They can wear them or not wear them. 


Q. And have you observed them in the store? A, Yes. 

Q. Do they wear them? A. Not usually. : 

Q. And they attend these key help meetings, isn’ that right? 
A. That is correct. | 

Q. Why do they attend those meetings? A. ses attend those 
meetings to learn what we have by way of problems in the store, to 
learn what we are doing by way of promotion in the store, to learn 
anything that -- | 

TRIAL EXAMINER: That explains the course, but why do you 
particularly pick on these girls? That is what he Wea to know, and 
I'd like to know, too. | 

Not what you teach them at these meetings, but: “Why do you 


select these girls to go? i 
THE WITNESS: To these meetings? : 
TRIAL EXAMINER: Yes. 
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THE WITNESS: Because they are older members of the store, 
and they are the ones that are most in need and can handle the prob- 
lems of the store the best. 

TRIAL EXAMINER: All right. Take over from there. 

Q. (By Mr. Orlove) This is considered by your Company to 
be a position where a girl is promoted into it, is it not? A. That's 
correct. 

Q. Now, I'm sure, in your field, good merchandising -- and 
by that I mean, having the merchandise there when you think the 
people will want to buy it -- is a very essential part of your business; 
isn’t that correct? A. That's correct. 

Q. So essential, in fact, that you have particular people who 
devote their time to keeping control of inventories and control of 
ordering new inventories; isn't that right? A. That is correct. 

Q. And the person doing this has to know a great deal more 
about the entire Company and its progress than simply just someone 
selling on the floor; isn’t that right? A. That would be correct. 

Q. These are the people that do that work, isn't that right? 

A. Partially. We have girls on the floor that do buying. 

Q. These girls do buying, too? A. Girls who operate on the 
floor, who operate their own department and do their own buying. 

Q. My question is: Do these girls do buying? A. The 
merchandise girls? 

Q. That's what Iasked you. A. They do buying, yes. 

Q. Describe for us their duties in buying? A. Inventory of 
merchandise, they inventory the merchandise and indicate the quantities 
to buy, and I approve the quantities before the order is placed. 

Q. Does it occur in the store that salesmen come into the store, 
salesmen come into the store -- A. Yes. 

Q. -- and want to sell various products and want to speak to a 
buyer? A. That happens. 
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Q. Aren't they sent upstairs and given to one of the three, one 
of these three girls, to speak to -- <A. No, that kind of buying is 
handled by the assistant sales managers. 

Q. Isn't it a fact that they have desks up on the second floor? 
A. They don't have specific desks. | 

Q. They sit at desks up there? A. They sit in the office, yes. 

Q. When they do their merchandising, describe for me what 
they're doing? A. In the office? : 

Q. You said, when they're in the office they sit desks; when 
they're doing merchandising. i 

Now, what is merchandising? A. They're writing orders. 

Q. Are these orders later typed? A. No. 


Q. And that merchandising also requires them to go down in 
the stock room and see what inventory they have on hand? A. That's 
correct. | 

Q. And also check the selling floor and the particular stations 
and check what inventory is on the selling floor; is that — 

A. That is correct. | 

Q. That is what they're doing on the floor, isn't that right? 
A. Partially. 


Q. What is the pay of a merchandise buyer? A. 


It's $2 above 


that of a regular sales girl per week. 
MR. ORLOVE: No further questions. | 
TRIAL EXAMINER: You examined him yesterday on some of 
the witnesses' testimony, so I'm going to rule, as I did with respect to 
these other two gentlemen, that you not go into it but that you may go into 
whatever they brought out today. 
MR. FAWCETT: Now, I'm not certain, your Hone, whether I 
asked him, in regard to these three girls, whether or not they had any 


authority to hire. 


188 


TRIAL EXAMINER: You may go into that. I'm saying: 
400 Don't repeat your cross-examination of yesterday. 
MR. FAWCETT: All right. 
TRIAL EXAMINER: Only take up where you left off yesterday, 
and where these gentlemen went on today. Yesterday's direct and 
cross and redirect are all through. I'm trying to avoid repetition. 


CROSS-EXA MINATION 

Q. (By Mr. Fawcett) Now, Mr. Meyer, do any of these three 
girls who have been described as merchandise girls, do they have 
any authority to hire? A. None. 

TRIAL EXAMINER: Perhaps I can shorten this by asking 
counsel: Do you contend they should not be in the unit by reason of 
their duties, or because of the fact that they are supervisors? 

MR. GRAVITT: By reason of their duties, your Honor. 

TRIAL EXAMINER: Then, it doesn't matter at all whether they 
can hire or not. 

Q. (By Mr. Fawcett) Mr. Meyer, where are the Company 
buyers located? A. In McKeesport, Pennsylvania. — 

Q. And you have what is called the systematic order system? 
A. Yes. 

401 Q. And that is what your merchandise girls do, is it not? 
A. That is correct. 

Q. And then this systemized ordering system is then sent to 
the buyers in McKeesport? A. That's correct. 

Q. And they buy the merchandise? A. That is right. 

* * * x * 
403 WOODROW R. GUNNOE 
was called as a witness by and on behalf of the General Counsel and, 


having been first duly sworn, was examined and testified as follows: 
* * * od a 
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DIRECT EXAMINATION : 

Q. (By Mr. Gravitt) Are you associated with the Union in this 
case? <A. Yes, sir. | 

Q. In what capacity? A. I'm a business representative. 

Q. How long have you been with the Union? A. Approximately 
five years. 

Q. You live here in Parkersburg? A. Yes, Ido. | 

Q. Were you assigned the task of organizing the employees at 
the Murphy store here in Parkersburg? A. Yes, I was. : 

Q. Did you begin that in January of 1967? A. Yes, sir. 

Q. And you got cards signed? A. Yes, sir. 

Q. Mr. Gunnoe, I show you what has been marked as General 
Counsel's Exhibits 2-22 through 2-53. 


(The documents above-referred to 
were marked General Counsel's 
Exhibits Nos. 2-22 through 2-53 
for identification.) | 


Q. Iwant you to look at each one of these, please, ate tell me if 


you can identify them? 

I want you to give me the number, when you look at it, like 2-22, 
and who you saw sign that card, and the date on which you saw them all 
signed; is that okay? A. Yes, sir. i 

aK * * x i 

Q. (By Mr. Gravitt) 2-22? A. 2-22 is the card of Sheila 
Adams. I saw her sign the card on March 27th, 1967. : 

Q. Nextone. A. 2-23 is the card of Lillian Atwell. I saw Miss 
Atwell sign the card on February the 10th, 1967. | 

Q. The next one? A. Is the card of 2-24, which is the card of 
Naomi E. Bell. I saw her sign the card on 3-27-67. | 

Q. Nextone? A. 2-25. It is the card of Shirley Boley. I saw 


her sign on 2-9-67. 


406 


407 


190 


Q. 2-26 is the card of Kenneth Eugene Casto. I saw him sign 
on February the 14th, 1967. 

2-27 is the card of Irene Dailey. I saw her sign on February 
the 23rd, 1967. 

2-28 is the card of Mary M. Davis. I saw her sign on 2-22-67. 

Card 2-29 is the card of Kathleen Sue Farrar. I saw her sign on 
2-22-67. 

2-30 is the card of Evelyn Frazier. I saw her sign on 2-21-67, 

Card 2-31 is the Card of Shirley Gibbs. I saw her sign on 2-14-67. 

Card 2-32 is the card of Rosemary Gregg. I saw her sign on 
2-23-67. 

Card 2-33 is the card of Tommy Gribble. I saw him sign on 
3-27-67. 

Card 2-34 is the card of Nina P. Haddox. I saw her sign on 
3-14-67. 

Card 2-35 is the card of Miss Mary Hackett. I saw her sign on 
2-16-67. 

Card 2-36 is the card of Doris Hoffman. I saw her sign on 
February 15th, 1967. 

Card 2-37 is the card of Anna Jackson. I saw her sign on 2-22-67, 

Card 2-38 is the card of Mrs. Sheila Jonas. She signed on 
3-28-67. 

Card 2-39 is the card of Mrs. Freda Kimes. I saw her sign on 
3-28-67. 

I also saw the card of Mrs. Jonas, I also saw her sign the card. 

Card 2-40 is the card of Ruby Layne. I saw her sign on February 
the 21st, 1967. : 

Card 2-41 is the card of Wilma Leach. I saw her sign on 2-16-67, 

Card 2-42 is the card of Howard McNemar. I saw him sign on 
February 14th, 1967. 
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Card 2-43 is the card of Macel Metz. I saw her sign on February 
22nd 1967. 

Card 2-44 is the card of Joyce Nichols. I saw nen sign on 
February the 16th, 1967. | 

The card 2-45 is the card of Virla Poling. I saw her sign on 
1-16-1967. | 

The card of Glennis Postlewait, which is 2-46, I saw her sign on 
2-9-67. 

Card 2-47 is Dorothy Sams. I saw her sign on March the 14th 
of 1967. | 

Card 2-48 is the card of Doris Smith. I saw her sign on 2-23-67. 

Card 2-49 is the card of Connie Snider. I saw her Ie on 
February the 14th, 1967. 

Card 2-50 is the card of Luther Stahl. I saw him | sign on 
2-15-1967. 

Card 2-51 is the card of Phyllis Stoops. I saw zs sign on March 
the 15th, 1967. | 

Card 2-53 is the card of Thelma Wyer. I saw hed sign on 
3-8-67. | 

Card 2 -- this number I'm not sure of. : 

Q. 54. A. Card 2-54 is the card of Martha Wilson. I saw her. 
sign on February 23rd, 1967. 

* * * * | * 

2-52 is the card of Thelma Wyer. I saw her sign on 3-8-67. 

And card 2-53 is the card of Martha Wilson. I saw her sign on 
February 23rd, 1967. 

Q. Now, Mr. Gunnoe, did any of these individuals who signed 
these Union cards ever ask you to return the card to them? A. No, 
sir. | 

Q. Do you know of anyone in your Union that's been asked prior 
to the demand for the return of the card to the signer? A. No, sir. 
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MR, GRAVITT: I move that G. C. 2-22 through 2-53 be received 
in evidence. 

* ce * A * 

MR, FAWCETT: I have asked a question as to G. C. 2-28, the 
card of Mary M. Davis. It was my understanding, from the record, 
that this afternoon it was stipulated that she was not an employee. 

MR, GRAVITT: I believe that the lady is sick or has been sick 
and there is some controversy, so we decided to submit the card and 
let the Trial Examiner make the ruling as to the decision. 

We certainly don't want to deprive any employee from having 
his card counted. 

TRIAL EXAMINER: I don't think any stipulation should be 
repudiated -- 

MR. ORLOVE: This isn't a stipulation. 

MR. GRAVITT: This isn't stipulated. 

410 MR, FAWCETT: I assumed that you were stipulating, you stated 
that you had dropped Mary Davis; is that correct? 

MR. GRAVITT: There was some confusion about it. I believe at 
the time we were not going to include her on the list, but we want to 
offer the card. Charging Party wants to have the card in. 

MR, ORLOVE: Oh, yes. 

TRIAL EXAMINER: All right, I will allow it, but subject to your 
proving that she wasn't an employee. 

At the present time, I’m allowing it as a signed card because the 
witness saw it. 

* * ad x a 

MR. FAWCETT: 2-38, the card of Mrs. Sheila Jonas. 

MR. GRAVITT: Yes, I believe this lady is married now. Do you 
have another name on it? 


P ae oe 
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Q. (By Mr. Gravitt) Do you know her, Mr. Gunnoe? A. I be- 
lieve her name was Davis and it would appear on the list as Davis. 

When Mrs. Jonas signed the card, she told me she ‘had just 
gotten married. | 

Q. What date is it? A. I think it would be Sheila Davis. I 
think it appears on the list. 


* e * a * 
MR. FAWCETT: We object to G. C. 2-45, the card of Virla 
Poling. She's not an employee at the G. C. Murphy Company. 
TRIAL EXAMINER: She was not, on April 3rd? | 
MR. FAWCETT: No, your Honor. She was terminated January 
the 18th, 1967. : 
TRIAL EXAMINER: AILI can do is admit it, and then let you 
put in evidence that she's not an employee. : 
At the present time, it depends on the authenticity. The validity 
of the card is something that you can bring out on cross-examination. 
Do you object to it on the ground of authenticity? — 
MR. FAWCETT: I do not object to it on the ground of authenticity. 
* * * * | * 
TRIAL EXAMINER: The other cards are admitted. Now, G. C, 
2-22, up to G. C. 2-53, are admitted into evidence, inclusive. 
| 
* * * * * 
Q. (By Mr. Gravitt) How long have you lived in —— 
Mr. Gunnoe? A. About three years. : 
Q. Do you ever do any shopping at the Murphy store here in 
Parkersburg? A. Yes, sir. 
Q. Just when do you recall first shopping at the store? 
A. A week after I moved to Parkersburg. 
Q. Are you in the store frequently? A. Yes. Yes, sir, I have 


been in the store on several occasions with my family. | 


| 
j 
| 
i 
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Q. During the time that you lived here in Parkersburg? A. Yes. 
Q. Well, in February and March of 1967, can you tell me 
413 approximately how many times you were in the Murphy store? 
A. Approximately two to three times a week. 

Q. Did you know that the Company held a meeting of the em- 
ployees there in the store on or about April 4, 1967? A. Yes, I did. 

Q. And you heard testimony about what took place at the Union 
meeting here at the hearing, sir-- A. Yes, sir. 

Q. -- meeting about the Union. I'll put it that way. 

Were you ever given an opportunity to hold a similar meeting 
and to give your side to the employees of the Murphy Company? 

A. No, sir. 

Q. Did you ever get any notices posted on the bulletin boards? 
A. No, sir. 

Q. Well, other than the April 7 occasion that you were in the 
Murphy store, can you just tell me what generally happened when you 
went in the store? A. Starting on the 14th of February, 1967 -- the 
first time I had any discussions with any representative or any Company 
official was with Mr. Meyers, when I went into his office on February 
6th, 1967, and discussed the discharge of Virla Poling with him. 

Gigs Mr. Meyers told me that he would be back in touch with me the 
next morning. 

Q. Now, do you know -- 

TRIAL EXAMINER: Wait a minute. Poling isn't an issue in this 
case. Let's not get bogged down in issues not in this case. 

MR. GRAVITT: All right. A. On 2-14, on 2-14-67, that was the 
first time that the Company started following me in the store. I was in 
the store from the 6th to the 14th. 

On this occasion, and later that night I found that I had been kept 
under surveillance by one of the Company's employees, telling me that 
Mr. Nehls, Mr. Harry Nehls had told her -- 
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MR. FAWCETT: This is objected to. 

TRIAL EXAMINER: I'll sustain the objection. ! 

Q. (By Mr. Gravitt) When you were in the store on these 
occasions in February and March of 1967, did you notice any of the 
assistant managers or the manager following you? A. Yes, sir. 

On every -- ! 

Q. Who? A. Mr. Harry Nehls, Mr. Jackson, Mr. Hubert, and 
occasionally Mr. Meyers, and on two occasions, Mrs. Watson. 

Q. Did this happen on all the occasions on which you visited 
the store in that period or not? A. Yes, sir. | 

Q. Did any of the assistant managers or Mr. —— say 
anything to you? A. Yes, sir. : 

Q. Who did, and when, and what? A. On March the 16th, 

Mr. Hubert approached me at the restaurant counter and told me from 
now on -- up until that time they had been staying perhaps 20 feet 
away, up until that time, and at that time he said, "From now on, we're 
going to be living right with you, right with you while you're in the 
store." ! 

Q. Who said that? A. Mr. Hubert. "We might as well be 

getting to know one another. How about buying me a cup of coffee?" 


I bought the man a cup of coffee and as I got up to leave, he 
followed me to the door. I said, "I'm not leaving now, I'm going 
downstairs. How about not following me? I am not -- I'm the Union 
representative, I haven't solicited anybody in your store, I haven't 
solicited anybody in your store, I haven't any intention of doing it." 

He said, "We're going to live with you while you're in the store. 
Somebody else will pick you up when you get downstairs." 

Q. And somebody did? <A. Yes. | 

Q. Whodid? <A. Mr. Jackson. 
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Q. What happened? A. I told Mr. Jackson that I'm a Union 
representative; if he thought I was a shoplifter, he could search me; but 
I didn't wish to be followed around the store. 

Q. Did he say anything to you? A. He said they were going to 
follow me when I was in the store. 

TRIAL EXAMINER: Did they walk closely behind -- 

THE WITNESS: Not at first. It was maybe 6 feet and then closer, 
2 or 3 feet, and then Mr. Hubert nearly even bumped -- 

Q. Did you talk to any of the employees -- A. The only time I 
talked to any -- I talked to one employee. I did talk to a Mrs. Morris -- 
a Mrs. Wigal, and she was ringing up a purchase for me, and I said, "I 
stopped by your home last night," and while she was bagging the items, 
she said, "My husband said you were there, I wasn't home." 

I said, "How about me dropping back later to see you?" 

* % *x % * 

Q. Now, directing your attention to April 7, 1967, what happened 
on that occasion? A. On April 7 -- 

TRIAL EXAMINER: Did you hear Mr. Brooks testify here yester- 
day? : 

THE WITNESS: Yes, sir, I did. 

TRIAL EXAMINER: Was he with you at the time? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Has he given about the same testimony you 
would give? 

THE WITNESS: Approximately. There is a few additions. 

TRIAL EXAMINER: Why don't you give the additions without 
repeating it? 

THE WITNESS: The addition would be that Mr. Jackson approached 
me and he told me that he had a no-solicitation rule. 

I asked Mr. Jackson, would he show the no-solicitation rule to me, 
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and he said, "I'm not showing you anything. I'm asking you to get out 
of the store.” 3 : 
I said, I wasn't going. I felt I had a right to pass out the letters, 
and Mr. Jackson made a phone call and we went on through the store 
as Mr. Brooks related. | 
I took the papers, folded them up and put them in the back pocket, 
right at the foot of the steps, right before they took me by the arm and 
attempted to throw me out of the store. | 
That is about the only thing I would add to what was 5 said pre- 
viously. 
Q. This was in relation to a Union meeting that you were stopped 
from passing out the literature on April 7th? A. Yes, sir. 
Q. Were you ever present in Murphy's in February, March, 
and April of 1967, that you didn't make a purchase? A. No, sir, at no 
time. 
* * * * ! K 
CROSS-EXA MINATION 
Q. (By Mr. Orlove) 
* * * * : * 
Q. But in either event, to your knowledge, Sheila Davis is 
Sheila Jonas? A. Right. 
Q. They're one and the same person? A. Yes, sir. 
x * * * | 2% 
Q. Mr. Gunnoe, I am now showing you what has been marked as 
Charging Party's Exhibit 2. : 
Will you describe for us what that is? A. This is a letter that 
I passed out or attempted to pass out on April the 7th, 1967, in the G. C, 
Murphy store in Parkersburg, West Virginia, telling the Sidon of 


the Union meeting to be held. 
x * x * | * 
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CROSS-EXAMINATION 

Q. (By Mr. Fawcett) Mr. Gunnoe, these cards that you have 
just testified to, as witnessing the signatures, they were signed in 
your presence? A. Yes, sir. 

Q. Now, where were they signed? A. It would be more than 
one place, but I'd be glad to tell you where each one was signed. 

Q. Generally? A. Generally, at the employee's home. 

There are a couple of occasions -- there were two signed in the 
restaurant, and one employee signed at another employee's home. 

TRIAL EXAMINER: Isn't that good enough? They were generally 
signed at the employees’ home? 

THE WITNESS: Yes. 

Q. You have had occasion during this organizing campaign 
to visit all the homes of the employees; is that correct? A. No, sir, 
that is not correct. Not all of them. 

Q. How many would you say you haven't visited? A. Not too 
many, not too many. 

Q. Five? 

MR. ORLOVE: I'm going to object. I don't know the relevancy 
of the people who haven't been -- 

TRIAL EXAMINER: I'm going to sustain it. The number of homes 
visited isn't an issue. 

MR, FAWCETT: I think it is, your Honor. 

TRIAL EXAMINER: It doesn’t matter where they were signed 
but whether he used improper means. I have had cases where they 
signed them up in bars, I found some of it was bad. 

MR. FAWCETT: Your Honor, I'm not objecting to where they 
were signed, but I am interested in where they signed. 

TRIAL EXAMINER: He's told us. 
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MR. FAWCETT: And I'm attempting to ascertain Hee this 
witness that they know where each employee lives -- | 

TRIAL EXAMINER: I don't think that's in issue and I'll sustain 
the objection. 

Q. (By Mr. Fawcett) Did you visit these employees: practically 
all of the employees, in their homes? Is that correct? | 

MR. ORLOVE: Objection. | 

TRIAL EXAMINER: I'll sustain it. If that is limited to the cards, 
I will allow it. : 

I interpret the question to mean to go beyond the cards. 

MR. FAWCETT: No. No, I'm only talking about the cards. 

TRIAL EXAMINER: I'm sorry. Then, I'll overrule it. Then, 
yes, you may answer the question. 
A. Would you repeat the question? 
TRIAL EXAMINER: Read the question back, Mr. Reporter. 
MR. ORLOVE: Perhaps, before he does, is it really material 
where the cards were signed, or that they were -- : 

TRIAL EXAMINER: It is admissible, the fact that they were 
not -- | 

MR, ORLOVE: But there's no materiality to it. : 

TRIAL EXAMINER: Perhaps not. : 

MR, ORLOVE: It doesn't make any difference. : 

TRIAL EXAMINER: Perhaps not, but I will allow it. 

MR, ORLOVE: Particularly the people who didn't sign the card. 

TRIAL EXAMINER: Read the question. : 

(Question read.) : 

TRIAL EXAMINER: Well, he has testified that many of them 
were signed at their homes. Now, what further question do you wish? 

Q. (By Mr. Fawcett) Now, did you ever tell Mr. Meyer that you 


wished to have a meeting of the employees? A. No, sir, I did not. 
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Q. Did you ever ask Mr. Meyer to put anything on the bulletin 
board? A. No, sir. 

Q. Now, you said that on February 14th you went to Mr. Meyer's 
office and you discussed with him the discharge of Virla Poling. 

TRIAL EXAMINER: I have ruled it was irrelevant. You don't have 
to go into it, because Poling is not an issue in this case. That matter was 
withdrawn. 

MR. FAWCETT: But they have offered a card, your Honor. 

TRIAL EXAMINER: Oh? I haven't looked at that. Then, what 
number is that? 

MR, FAWCETT: 2-45. 

TRIAL EXAMINER: Well, you had not objected to it. 

MR. FAWCETT: Yes, I did object to it. 

TRIAL EXAMINER: To Poling? 

MR. FAWCETT: Yes, your Honor. 

MR. GRAVITT: He didn't object to the authenticity of the document. 

TRIAL EXAMINER: If it’s admitted that the employee was not an 
employee, I'm not going to consider the card even though it was authentic. 
Was she an employee on April 3rd? 

MR.GRAVITT: What is the Union's position? 

TRIAL EXAMINER: I'm asking for the General Counsel's position. 
You don’t take orders from the Union. 

MR, GRAVITT: We want to be in agreement on this. 

TRIAL EXAMINER: You issued the complaint, didn't you have any 
information? 

MR, GRAVITT: Yes. We did not include in the allegations of the 
complaint that she was an 8(a)(3). 

TRIAL EXAMINER: Let me put it this way. I'm asking you: Did 
you contend that she was an employee on April 3rd? 

MR, GRAVITT: No, sir. 
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TRIAL EXAMINER: I will exclude that card. G. c. 2-45 is 
excluded, Mr. Reporter. 


* * * * * 


425 Q. You have a complete list of the addresses of the Murphy 
employees, is that not correct? | 
MR. GRAVITT: Objection. 
MR, ORLOVE: Objection. 
426 TRIAL EXAMINER: I'll sustain the objection. 
Q. (By Mr. Fawcett) You state that you have never talked to an 
employee during working hours in the Murphy store except Mrs. Wigal? 
A. Only when I was making purchases. | 
Q. Imean, concerning Union matters, Union Enna A. To 
the best of my knowledge, no, sir. 
Q. Mrs. Wigal is the only one? A. Yes, sir. — 
Q. Now, you state that you put your hands in your pockets on 
April the 7th? <A. Yes, sir. | 
Q. When did you do that? <A. Mr. Hubert and Mr. Nehls took 


a hold of me and I just simply put my hands in the pockets (indicating). 


| 
1 


At first, they didn't try to move me, but then they put their arms 
right around mine and carried me perhaps to 10 feet from the front of 
the quick service check-out stand. ! 

This is where Mr. Brooks approached Mr. Hubert and told him 
about the assault. | 

Q. Mr. Meyer wasn't there at the inception of this, was he? 
Mr. Meyer? A. Mr. Meyer was there, yes, sir. | 
Q. When it first started? A. No. But Mr. Meyers came down 
427 there. I was at one end of the store and I walked about halfway, and 
Mr. Meyers met me about halfway in the store. | 
Q. Did you solicit Mrs. Wigal to sign the card? A. DidI 


solicit her? 
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No, sir, not personally. 

Q. Well, I understood you to say that you had been at her home 
the night before you talked to her at the store. A. I talked with her 
husband. I did not talk with Mrs. Wigal at any time outside of in the store, 
and I asked her, could I stop by her house and talk to her. 

TRIAL EXAMINER: My notes show he spoke to the husband, 

Mrs. Wigal wasn't there. 

Q. (By Mr. Fawcett) Did you solicit Mrs. Morris or Miss Morris? 
A. I stopped at Mrs. Morris" home and had a conversation with her, 
because she is a neighbor. I did not wish things to get to where we would 
be enemies. 

I asked her to lay off the girls. 

TRIAL EXAMINER: Only the question is: Did you solicit? Don't 
make a speech. 

THE WITNESS: I did not solicit Mrs. Morris to sign a card, no. 

= cs * oe aK 

Q. (By Mr. Fawcett) On April 7, you did have a letter that you 
were distributing among the employees of the store? A. Yes, sir. 

Q. That's the letter that you have offered in evidence here? 

A. Yes, sir. 

Q. How many of those did you hand out? A. I got out perhaps 
five or six before Mr. Jackson first approached me, and then afterwards 
I got out maybe five or six more. 

Q. Do I understand you to say now that that's the only time that 
you passed any literature out in the store? A. No, sir, you didn't 
understand me to say that. 

Q. Ali right, then, will you tell me how often you passed literature 
out in the store? A. At one other occasion at 11:00 o'clock in the 
morning, on April the 4th. 
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Q. What did you do at that time? Please tell us. | vas I had a 
letter to the people. I started to passing it out, in the sore I was 
approached by Mr. Nehls. He pinned me against one of the counters. 

He told me he didn't think I could pass them out in there. I told 
him I had a right to do it, andI offered himadime. __ 

If I was doing something wrong, I offered it to him, so he could call 
the police and have me arrested. 

Q. Did you continue to pass out letters? A. Yes, sir. 

Q. How many did you continue to pass out that day? A. Perhaps 
thirty. : 

Q. At the time you passed these letters out, did you engage in 
conversation with the employees? A. I only handed them a letter and 
kept walking. | 

Q. You didn't say anything -- A. It took me about ten minutes 
that I was in the store until I came to the restaurant part and I put the 
letters in my pocket and made a purchase. i 

Q. When you say the "store" -- correct me if I'm wrong -- but 
you went through both selling floors? <A. I went through the basement, 


through the upstairs, and I come over the restaurant part, yes, sir. 
| 


* * * * * 


| 
Q. (By Mr. Fawcett) Then, it's your position that you had a 
right to pass out letters during store hours, while the Murphy Company 
was operating its business? ! 
MR, ORLOVE: Objection. 
TRIAL EXAMINER: I'll sustain the objection. That is a question 
of law, and I will have to decide that question. 
* co * * | ok 
RECROSS-EXAMINATION 
Q. (By Mr. Orlove) Mr. Gunnoe, this letter of April 7th, 
Charging Party's Exhibit 2, refers to a meeting to be held April 13th. 


| 


! 
1 
| 
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I'm just directing your attention to that. Now, wasn't the pur- 
pose of that meeting to counter the Company's meeting that they had 
held on April the 4th? 

MR. FAWCETT: That's objected to. 

TRIAL EXAMINER: I'll sustain the objection. 

MR. ORLOVE: On what grounds? 

TRIAL EXAMINER: On the ground that it's not in issue. The 
fact that he distributed it is relevant on the ground that it may be Union 
activity, but the nature of the Union activity isn't an issue. 

I'll sustain the objection. 

MR, ORLOVE: Well, there are cases on the subject. We're 
talking about the "imbalance" of organizing opportunities. I want the 
record to indicate what the witness's answer is. I am bringing this out 
to show the Union's efforts in relation to the Company's anti-Union 
meeting -- 

TRIAL EXAMINER: You do that by showing the thing was 
distributed, but the nature of the distribution is not an issue in here. 

MR. ORLOVE: Well, I offer to prove that if Mr. Gunnoe were 
permitted to testify, he would testify that the meeting of April 13, as 
indicated in this April 7 letter, was a Union countermeasure to the 
Company's captive audience speech of April 4. ~ 

And that concludes my offer of proof. 

a x * * % 
ARCH LEE ROBERTS 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 
a * * % ca 
DIRECT EXAMINATION 


Q. (By Mr. Fawcett) 
* * cd x * 
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438 Q. Did you ever have conversations with Mr. Davidson about 
439 the Union? A. Not conversations. By "conversations," I would take 
it to be defined as conversing back and forth with the two of us, and I 
have never. : 
Jim Davidson brought me a lot of the activities that was going on 
outside concerning the Union. 
TRIAL EXAMINER: Now, I'm interested in what was in the 
complaint. You can admit or deny it. | 
The other conversations are not in issue. Let's = drag out 
this hearing on this. | 
I assume that they have had a lot of conversations, but they don't 
insist that any of the conversations, other than those in the complaint, 
are violations, so let's stick to those. | 
Q. (By Mr. Fawcett) Did you, in late February of 1967, create 
an impression with -- excuse me -- strike that out, please. 
Did you on or about March the 31st, 1967-- 
TRIAL EXAMINER: Now, are you reading Se the complaint? 
MR. FAWCETT: Yes, sir. 
TRIAL EXAMINER: It's no good to have him deny what's in the 
complaint. I will pay no attention to it. 
I want to know, with respect to what the witness has stated, 


whether he admits it or denies it. I assume he's going to deny the 


440 complaint. You have already filed an answer. 
MR. FAWCETT: That's correct. 
TRIAL EXAMINER: Let's forget that. I have made similar 
rulings, and the Board has upheld me. | 
To get the witness to deny what is in the complaint is of no 
importance because you have already denied it. ! 
Are there any other conversations that are attributed to him 


besides these two with Jim Davidson? If so, you can go into that. 
| 


* me * * | 
| 


* 
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CROSS-EXAMINATION 

Q. (By Mr. Weinstock) Mr. Roberts, as a stock room manager, 
what is your hourly pay? A. 2.20. 

Q. Perhour? A. Yes. 

Q. Do you know what Mr. Davidson received? A. No. 

Q. When he worked in the stock room? A. No, I don't. 

Q. Any idea at all? Did you make any more than the 2.20 an hour. 
A. What are you referring to? 

It might have been approximately that, I wasn't sure. At the 
time -- 

Q. You know it was 2.20, though? A. Yes. 

Q. Who is your immediate supervisor? A. Mr. Meyer would be. 

Q. George Meyer? A. Or one of the assistants -- 

Q. Who is the immediate supervisor? Is it George Meyer or 
somebody else? A. I'd say he was. 

Q. Who trains new employees in the stock room? A. Ido. 

Q. And who is held responsible for the operation of the stock 
room? A. Iam. 

Q. Do you assign the different employees in the stock room to 
particular jobs? A. Yes, sir. 

Q. The employees in the stock room obey your instructions? 
A. Yes, sir. 

Q. When a truck comes in, who assigns the individual to unload 
the truck? A. I would. 

Q. Do you have authority to transfer one employee from one 
task to another task? A. Within the stock room, yes. 

Q. And when an employee wants to take a break, who does he 
see inthe stock room? A. Me. 

Q. Can you recommend anyone to be hired or fired? A. Yes, 


I can recommend. 


———— 
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TRIAL EXAMINER: In order to avoid further questions on the 
duties, Iam going to tell you it's prima facie, unless there is something 
later, this man is a supervisor because he can recommend anyone being 
hired or fired. : 

I know you're going to say I'm prejudging the case, but there's a 
lot of Board cases and decisions on that. If he can -- | 

MR. ORLOVE: That's the wording of the status by definition -- 

TRIAL EXAMINER: I know, but it's more than the wording of the 
status; it's the Board decisions. 

I don't like to go into matters which are not in ape 

You are not going to dispute that he has the authority -- 

MR. ORLOVE: Pardon? 

TRIAL EXAMINER: You don't dispute that he has 
hire and fire? 

MR. ORLOVE: No. I urge that he does. 

TRIAL EXAMINER: Since it's not in dispute, I am going to make a 
prima facie finding. Go ahead. 


re authority to 
| 
| 


Are there any other questions? | 
MR. WEINSTOCK: Just a second while I check something out. 
No further questions. 
* * * *x | * 
REDIRECT EXAMINATION : 
Q. (By Mr. Fawcett) Did you ever fire anyone? | A. No, sir. 
TRIAL EXAMINER: It doesn't matter if he has the authority -- that 
is, I mean, the authority to recommend it. I hate to say this, because 
you might say I'm prejudging the case, but the Board says it. 
I hate to waste time going further into the duties. Do you have any 
questions, Mr. Orlove? 
MR. ORLOVE: No. 


* * * * * 


| 
| 
| 
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TRIAL EXAMINER: Can you put on a short witness? 

MR. FAWCETT: I'd rather adjourn. 

TRIAL EXAMINER: It's eight minutes to 5:00. 

447 MR. FAWCETT: I don't think tonight we could do anything more. 

TRIAL EXAMINER: I'm doing this to accommodate you, Mr. Fawcett, 
because you would like to finish up tomorrow. I will do all that I can to 
accommodate you. 

MR. FAWCETT: Thank you, your Honor. I will do my best, also, 
but it doesn't look that way. 

TRIAL EXAMINER: You don't think you can finish tomorrow? 

MR. FAWCETT: I doubt it very much. 

TRIAL EXAMINER: Well, you're trying the case. Let's go off the 
record a minute. Off the record. 

(Discussion off the record.) 
TRIAL EXAMINER: The hearing will be in order. 
Come forward and raise your right hand, please. 


HARRY J. NEHLS 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 
* * oe * a 
448 DIRECT EXAMINATION 
Q. (By Mr. Fawcett) What is your position with the Murphy 
Company? A. I’m an assistant manager at the G. C. Murphy store, 
Parkersburg, West Virginia. 
Q. How long have you been assistant manager? A. Since 1953. 
* * * * * 
449 Q. Did you ever ask Barbara Ann Miller or say to her what was 
new with the Union? A. No, sir. 
Q. Do you recall her saying that -- A. Yes, sir. 
Q. -- during her testimony? A. (Witness nods affirmatively.) 
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Q. Did you ever say to her something about "seeing your boyfriend 
in the store?" A. I have said this on several occasions before and during 
the time he was in and since he has been in, yes, sir. | 

Q. Who were you talking about? A. Well, we normally kid 
Barbara about her boy friends. Now, I did not ask her at any time about 
a Union boy friend. | 

Q. Were you ever talking about Mr. Gunnoe? ‘ I said I have 
never talked to her about a Union boy friend, no, sir. | 

Q. When did you first talk with Mr. Gunnoe? ! 

You heard Mr. Gunnoe testify, also? 

A. The first I talked with Mr. Gunnoe was on April the 4th, when he 


attempted to pass out some literature in the store, and I asked him, I 


t 
| 
| 
| 


went up to him and asked him what right he had to pass this material out 
in our store. : 

And he answered me and Said that he was backed by the United 
States Government, the Landrum-Griffin Bill, and the Taft-Hartley Law, 
and if I didn't think he was authorized to do this, that I could call the 
police. , 

Q. This was on April the 4th? A. Yes, sir. | 

Q. Where did this conversation occur? A. Well, this occurred in 
the basement, when I first saw him, and I asked him the same question, 
and he gave me the same answer on the main floor. | 

Q. Now, did you have any other conversations with Mr. Gunnoe? 

A. On April the 7th, I was in a general conversation with the fellows, 
with he and Mr. Jackie Brooks. | 

Q. Was there anything said about the no- solicitation rule at that 
time? <A. Yes, sir. Mr. Meyer and I came up to Mr. Jackson and 
Mr. Hubert on the floor, and Mr. Gunnoe and Mr. Brooks, and Mr. Meyers 
told him that they were soliciting illegally and would they please leave 
the store, that we had no-solicitation signs posted, and asked if they 


wanted to see them, and they said no. | 


| 
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Q. Was this directed to both Mr. Gunnoe and Mr. Brooks? 

A. Yes. 
« * * cd Me 

Q. When did Mr. Gunnoe start coming into the store, to your 
knowledge? A. Oh, in mid-February. 

Q. And how often was he in the store? A. During February and 
March, practically every day. 

Q. And what would he do when he came into the store? A. Well, 
he would walk around the store, and at times, when there wasn't anyone 
close enough that he didn't think we were observing him, he would stop 
and talk to an employee. 

* x sd * * 

THE WITNESS: He would walk around the store and occasionally 
stop and talk to one of the girls, and then he would go up to the restaurant 
and leave the store. 

Q. (By Mr. Fawcett) And this, you say, was nearly a daily 
occurrence during February and March? A. Practically, yes, sir. 

Q. Was there any particular time that he would come in or -- 

A. Generally around the noon hour. 

Q. And how long would he stay, or wouldit vary? A. It would 
vary. Sometimes he would be a little longer than others. 

Q. How long did he usually stay? A. Anyways, anyways from 
15 to possibly 45 minutes. 

Q. When you say that you saw him talking to girls, you're re- 
ferring to Murphy employees? A. Yes, sir. 

Q. To sales personnel? A. Yes, sir. 

Q. And where was he talking to them? A. On the sales floor. 

Q. And in what part of the store did you observe this? A. Well, 
sometimes in the basement, and once or twice on the main floor. 
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Q. Now, Mr. Nehls, coming to February the 7th, you have told 
us a little bit about the no-solicitation conversation, and then I 
interrupted you. i 

But now, you go ahead and tell us what happened at that time. 

TRIAL EXAMINER: What's this February 7th? My notes don't 
show this. | 

MR. FAWCETT: Excuse me. Mr. Procious corrected me, it's 
April the 7th. | 
A. Would you repeat that question? 

TRIAL EXAMINER: Is there anything you want t add to the 


no-solicitation rule conversation on April the 7th, when you talked to 


Mr. Gunnoe, or is that the entire conversation? ! 
THE WITNESS: No. No, this was not the entire conversation. 
TRIAL EXAMINER: About the no-solicitation rule? 
THE WITNESS: About the no-solicitation rule. We had asked 
them if they wanted to see it, and they said no. | 
ak x * a | * 

454 Q. (By Mr. Fawcett) All right. Now, what happened after 
that? A. Well, Mr. Meyer asked them to please leave the store, and 
they said no, and Mr. Hubert and I on either side and Mr. Meyer 
behind him, just took hold and said we are going to put them out then 
and, of course, they started calling, "Don't you want a union here? 
What's the matter, Mr. Meyer?" | 

And so, rather than causing a scene, we didn't attempt to put 
them out. And at that time they walked up the stairway and went over 
to the restaurant, and we had called the police previously; so when 
they came in, why, they went over to Mr. Meyer, and Mr. Meyer took 
them over, and the police asked -- | 

TRIAL EXAMINER: Well, rather than you going over it again, did 
you hear what Mr. Meyer said, what the police said, and the replies 
of Mr. Gunnoe? | 
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THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Is that about the same that you'd testify to? 
(Pause.) 

Did he about describe the situation? 

THE WITNESS: Mr. Meyer described the situation, yes, sir. 

TRIAL EXAMINER: There's no point in repeating it. I'll put in 
my notes that the witness adopts Mr. Meyer's statement. Go on from 
there. 

* * cd * ok 

Q. (By Mr. Fawcett) It’s been testified here that Mr. Gunnoe 
was--that you and other assistant managers and Mr. Meyer pushed or 
shoved Mr. Gannoe a distance of approximately 10 to 12 feet, is that 
correct? A. That is not true, sir. 

Q. What did you do in the way of motivation of Mr. Gunnoe, if 
anything? A. We just took him by the arm and as Mr. Meyer attempted 
to push him, he stiffened, and he started calling out, and at that time we 
left go. 

There is only a space of 10 to 12 feet between the wrap station at 
the foot of the stairway and the stairway. 

Q. And when this was over, was he anywhere near the wrap 
station? A. Well, he was just about 2 or 2 to 3 foot away from the 
stairway when we first approached him. 

cs * * * * 
CROSS-EXA MINATION 

Q. (By Mr. Orlove) You saw Mr. Gunnoe passing out some 
literature on April 4? A. Yes, sir. 

Q. And then you stopped him at that time, is that right? 

A. I asked him what right he had to do this soliciting, and he said he 
was backed by the United States Government, the Landrum-Griffin 
Bill, and the Taft-Hartley Law. 
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Q. What did you say? A. I didn't say anything to him. I asked 
him to leave the store, that he was doing this illegally. 

Q. He continued passing them out, is that right? A. He continued, 
and I first noticed him on the basement floor, and we went up to the main 
floor, and I asked him the same question again, and he gave me the same 
answer. : 

And I asked him again to please leave the store, ; that he was doing 
this illegally. | 

Q. Of course, you knew his position was that it'was legal for him 
to do this? A. I didn't know, that is why I asked him, 

Q. That's what he told you, didn't he? A. He said he was backed 
by the United States Government. But I didn't read this, T still don't know 
that. 

Q. Who told you to follow Mr. Gunnoe around the store in February 
and March? A. In February, Mr. Meyer told us to observe him in the 
store, that he didn't take up the time of our girls. : 

Q. Did you ever hear what he said to your girls? A. No, sir. 

Q. You saw him make purchases in the store? A, I saw him 
make several purchases in the store. Not every time he was in through 
the store, no, sir. | 

Q. You're not saying that he talked to the girls every time he was 
in the store? <A. He didn't talk to the girls every time. I can't say 
that he didn't, but I didn't see him talking every time he came in. 

MR. ORLOVE: No questions. 

TRIAL EXAMINER: All right. You may step down. 

(Witness a 


MR. FAWCETT: Let's adjourn. 
TRIAL EXAMINER: Well, I'm prepared to go on in order to 


finish tomorrow. 


| 
| 
| 
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MR. FAWCETT: I will be prepared to proceed faster tomorrow. 
TRIAL EXAMINER: Let's go off the record a minute. 
* at * 3 * 

TRIAL EXAMINER: I would suggest that we go on until 6:00 o'clock. 
It's 5:20 now, 5:25, I know it's a little late, but I'm trying to accommo- 
date you because, in the off-the-record discussions, you indicated to 
me that you would like to leave tomorrow. 

I know you're being gracious in saying, "Let's adjourn now," 
but I see no harm in continuing until 6:00 o'clock. 

MR, FAWCETT: Mrs. Wigal 

TRIAL EXAMINER: Another reason why we are working this 
late is that we may lose time going to Wallace’s home tomorrow and, 
as I have told you, I'm not afraid to say this on the record, that Iam 
willing to take his testimony at home, and I am telling you that I have 
done that in other cases, and that will take time, if we go there. 

If we don't go there, I don't know what we are going to do about 
Wallace. I don’t want to keep the record open and wait for Wallace, 


LEONA H. WIGAL 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 
* * * * ae 
DIRECT EXAMINATION 

Q. (By Mr. Fawcett) How long have you worked for the G. C. 
Murphy Company? A. 18 years. 

Q. Andon April the 3rd -- or during February, March, and 
April of this year, what was your position? A. Floor girl in the 
basement sales floor. 

Q. And would you describe to us your duties as a floor girl? 
A. I bring the cash money down from the cash office and distribute it 
around to each girl's register, and I make write-outs, refunds, over- 
rings, and layaway slips, and I help work on the floor. 
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Q. Now, who is your supervisor or your immediate superior? 
A. Mr. Jackson. : 

Q. He's assistant store manager, is that correct? A. That's 
right. ! 

Q. And in the morning, do you report to him? A. Not exactly. 
I bring my money down, yes. I do report to Mr. Jackson and ask him 
what he has for me to do that day. : 

Q. Then, does he give you a daily schedule, or what does he do? 

MR. ORLOVE: Objection. 

Q. What does he do? 

TRIAL EXAMINER: I think you are leading here, 

Q. (By Mr. Fawcett) Well, what does he do? A. He would tell 
me what he wants the girls to do that day, such as maybe a counter 


change. | 
Q. Anything else? A. Our counter write-ups, is has me to give 
them counter write-ups. 

Q. And just tell us now what you do usually, what you do usually 
throughout a day? A. I wait on customers, I help with the counter 
changes, buyer charges, I have even cleaned under stock. 

TRIAL EXAMINER: Cleaned under what? | 

THE WITNESS: The girls' under stock. Help, ever helped clear 
their under stock. : 

Q. (By Mr. Fawcett) What do you mean? Tell us what the 
"under stock" is. A. Where they keep their merchandise underneath 


the counter. 

Q. That is called “under stock?" A. Yes, sir. 

Q. Now, how much of your time do you work on a quick service 
station? 

Do you work the quick service at any time? A. No, sir, Ido 
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Q. You don't do that? <A. No, sir. I just ring on a manual 
register. 

Q. In other words, you ring it on the register if you make a 
sale? A. That's right, on a manual register. 

Q. Would you wrap the package at that time? A. We were 
taught to ring before you wrap, yes, sir. 

Q. Maybe I'm getting the cart before the horse, but you do 
handle the customer? A. That's right. 

Q. How much of your time is spent, in all of your -- withdraw 
that. 

Do you spend all of your time on the sales floor, is that correct? 

MR. ORLOVE: Objection. 
A. No, sir. There's time that -- 

TRIAL EXAMINER: I think you are leading now. I'll sustain the 
objection. 

462 Go ahead, answer the question. A. (Continuing) There's times 
I am asked to go to the stock room to look for merchandise for certain 
departments. 

Q. (By Mr. Fawcett) How much time do you spend waiting on 
customers? A. I'd say 50 per cent of my time. 

Q. You'd say 50 per cent? A. Yes, sir. 

Q. All right. Now, I would like you to break down the other 
50 per cent, as to what youdo? A. Well, you have lunch hour, and 
then you -- 

Q. Well, now, what do you do on the lunch hour? A. Igo up 
and ring a time card. 

Q. You mean your own lunch? A. Yes, sir. 

Q. ButImean-- A. ThenI come back -- 

Q. I mean, pertaining to your work hours, what do you do? 
A. IT help on the counter changes. I help with -- 
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Q. Well, now, how much time do you spend on the counter 
changes? A. That depends on how big a counter change you have to 
make. Come Christmas, we have larger counter changes than we do 
at ordinary times. Some counter changes take three or four days. 

Q. Well, would youdo your-- A, It would se If we 
don't get -- : 

Q. Would you do your changes daily or not? A. It would 
depend on the time of the year. Yes. Now, right in the school season, 
on boys' wear counter, we're constantly changing the boys wear 
counter. 

Q. How much of your time does that take ina cay? A. That 
would take -- 

MR. ORLOVE: Objection. I don't think, from the witness's 


testimony, there would be an answer. | 
* x * * | * 

THE WITNESS: Like I say, it would depend on the size of the 
counter thing. If it's small, you can finish it up in an afternoon. If 
you don't get it finished then, you finish it up the next morning. 

Q. You might take an afternoon to doit? A. That's right. 

Q. What else do youdo? A. I clean up stock. 

Q. How much of your time would you spend cleaning up stock? 
A. Maybe take 20 minutes on one, maybe more on another one. It 
may take 20 or 30 minutes there. : 

Q. How much under stock do you have to take care of? 

A. [help on every girl's under stock, and there's six girls in the 
section. | 

Like I say, I help and feed and water the birds, that takes a good 
half a day. 

Q. You spend a half day taking care of and feeding birds? 

A. Not every day. I help whenever she needs help. I help her on it. 


| 
| 


| 
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Q. Now, you have been present during the last days of the 
hearing? A. That's right. 

Q. And you have heard Barbara Miller testify? A. Yes, I did. 

Q. And, as I recall, she testified that you had called her at her 
home and asked her about the Union. A. I have called Barbara Miller 
quite often. She and I are very good friends, but I can't tell you no 
exact date I have ever made a phone call to her. 

Q. Did you, on any of these occasions, ask her about a Union? 
A. That's right, I did. 

Q. What did you do? What did you say to her? A. I asked if 
the Union man had been to see her, and she said no. And I said, "Well, 
he was at my place last night and I wasn't here.” I did it in a friendly 
manner. 

MR. ORLOVE: Objection. I move to strike. 

TRIAL EXAMINER: The "friendly manner," I'll strike it only 
on the ground that it doesn't matter what her manner is. It may be 
stricken as not material. 

Do you remember what Barbara Miller said yesterday as to the 
conversation she had with you? 

THE WITNESS: No. We just called and talked -- 

TRIAL EXAMINER: Well, do you recall what she said on the 
witness stand? 

Were you here when she testified? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Do you remember what she said? 

THE WITNESS: Not exactly. I can't remember right now. 

TRIAL EXAMINER: Oh, all right. 

Q. (By Mr. Fawcett) Did you tell Barbara Ann Miller anything 
to the effect about what the boss told you? A. I did not. 


Q. Was there any conversation between you and Barbara Miller 
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about a girl in the store, Murphy store, in Montgomery? A. Yes. 
Barbara had told me about a girl -- I don't recall her name -- that 
had worked in the store at Montgomery and had said they had a Union 
and they just got along fine. : 

I recall Barbara telling me. | 

Q. But did you question her about this? A. No, sir, I did not. 

Q. This is what she told you? A. This is what she told me. 

In fact, I don't hardly know the girl she was referring to. 

TRIAL EXAMINER: I have heard a lot about mousey Is 
there a Montgomery, West Virginia, also? 

MR. FAWCETT: Yes, sir, your Honor; it's up oF Sapam the 
river, I don't know which you call it, from Charleston. 

Q. (By Mr. Fawcett) Carol Adams - did you hear her testify? 
A. Yes, sir. 

Q. And she said that she had a conversation with you, and you 
had asked her if anyone had been to her home? A, I remember asking 
Carol. 7 
Q. What did you say to her? A. I said, “Had the Union man been 
to see you?" I said, "He was at my place a couple or three nights ago." 

And she said yes -- or, I don't recall that she said yes, or whether, 
I just don't recall what her answer was, and I didn't say no more to 
Carol about it. i 

Q. Had anyone asked you to call Carol aon 

MR, ORLOVE: Objection. ! 

TRIAL EXAMINER: I'll sustain the objection. I doesn't matter 
whether anyone had asked her to call or not. 


| 

If she's a supervisor, one result follows; if at not a supervisor, 
then another result follows. | 

MR. FAWCETT: Then it becomes material? _ 

TRIAL EXAMINER: Well, I'll sustain the objection, because if 


she's not a supervisor -- 
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MR, FAWCETT: It doesn't make any difference. 

TRIAL EXAMINER: And if she is, it doesn't matter whether she 
was instructed or not. That's why I'm sustaining the objection. 

cs + * = ak 

Q. (By Mr. Fawcett) Do you recall Carol Hurst testifying? 
A. Uh huh. 

Q. And she said you said words to this effect: That if the Union 
gets in, the Christmas bonus will go? A. I don't remember ever 
making a statement to Carolyn Hurst. 

Q. She says this was said to her at her counter, in the basement. 
A. I don't remember. 

Q. Miss Wigal, do you have the right to hire anyone? A. No, 
sir. 

Q. Do you have the right to suspend anyone? A. No, sir. 

Q. Lay off anyone? A. No, sir. 

Q. Recall anyone? A, No, sir. 

Q. Promote anyone? A. No, sir. 

Q. Discharge anyone? A. No, sir. 

Q. Discipline-- A. No, sir. 

Q. -- other employees? 

Do you have the right to recommend that anyone be hired or fired 
or-- A. No, sir. 

Q. -- or disciplined? A. Ido not. 

* x * a a 
CROSS-EXA MINATION 

Q. (By Mr. Gravitt) You said you report directly to Mr. Jackson 
in the store? A. I come down to the floor with my money bags and 
pass them out. If he's around, he will ask me to get my pad and we will 
write up, write up what counters he wants to write up for the day, so, 


sure. 
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Q. So, otherwise, you report to Mr. Nehls and Mr. Meyer? 

A. No, I don't have anything to do with Nehls. i 

469 Q. You don't have anything to do with him? A. No, sir. 

He's in another section. | 
Q. Another section? A. That's right. 
Q. Your section is Mr. Jackson's section? A. | That's right. 
Q. How many other girls work in this section and do -- 

A. Mr. Jackson has two floor girls. I don't know, I have six. 


Q. It's none of your concern? A. As far as I'm concerned, it's 
the other side; it don't make any difference to me. I have just the six 
girls in my section. i 

Q. Ina typical day, do you talk over what is going to be done? 
A. I don't ever -- | 

Q. Is it your job to see that the six girls -- A. -- talk it over 


with him. 


* * * * | x 


Q. (By Mr. Gravitt) You said, on a regular day, when you talk 
with Mr. Jackson about what is going to be done in the section, he gives 
you a list or tells you what he wants done, and you go ahead and tell 

470 these girls and see that they do these various tasks? i A. That's right. 
He comes up to me and tells -- : 

Q. You have to see that it's done, what he tells you? A. That's 
right. I give it to them on the counter write-up. : 

Q. You're responsible for seeing that it's done? A. That's 
right. | 
Q. You report back to Mr. Jackson on the counter write-ups that 

you do and-- A. He can check on the counter to see if it's done. 
Q. Hetells you-- A. He tells me. : 


Q. -- and you go and see why it isn't done. 


\ 
| 
| 


And do you receive any more pay than the sales girls are receiving 
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in your division? A. I don't have the slightest idea what those girls 
make. 

Q. How long have you worked there? A. 18 years. 

Q. Now, think carefully. Are you saying that you don't think -- 
that you don't make more than the sales girls in pay per-- A. I have 
no idea. They don't come to me and tell me if they get a raise. 

Q. You mean their pay per hour isn't less than what you receive 
yourself? A. That's right, pay per hour. 

Q. Less than what you receive? A. Yes, that's right. 

Q. What'if new sales girls are put in your division? They're 
brought to you and you are introduced as a supervisor? A. Iam 
introduced as a floor lady. I have always been called a floor lady. 

Q. Do you give them their instructions or their training? 

A. They have five hours of training before they're brought to the floor, 
so they're pretty well trained. 

Q. Do you let them know you're not the boss of that section 
when -- A. Well, they have to report to me if they want to leave the 
floor. 

Q. But if you see any horseplay or something, you don't stop 
them and tell them what todo? A. Not always. 

Q. Sometimes you do? A. Occasionally, yes. 

Q. It's your job to see they get the work out and wait on 
customers? A. If it gets too rough, yes. 

Q. You straighten it out, don't you? A. I go to Mr. Jackson 
and ask him if he doesn't think it should be straightened. 

Q. That's all? You tell the employees what to do, isn't that 
right? A. No, sir. 

Q. You'never straightened out a situation without talking to 
Mr. Jackson first; is that your testimony? A. That's not my job, to 
straighten out the girls. I'm there to help them work. I work side by 
side with them. 
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Q. You tell them what jobto do? A. After he tells me, that's 
right. ; 
Q. If there are too many girls on one job, you send them, or 
some of them, to another job? A. Yes, I have that authority, to send 
them to another counter if help is needed. : 

Q. You had that authority in April, '67? A. Yes. Yes, I did. 

Q. You still have that authority, don't you? A. Yes, I do. 

Q. And you attend those key help meetings? A, Yes, I do. 

Q. You receive information there -- A. Yes, I do. 

Q. You receive information and pass it to your sales girls, 
so you not? A. Yes, Ido. i 

Q. And you tell the sales ladies when to dust the counters and 
to straighten up the displays? A. That's on the write-ups. If Mr. 
Jackson wants the counters dusted, he has me put it on the write-ups. 

Q. And you see that it's done? A. Yes, sir. : 

Q. And the sales girls check with you, do they not, when they 
want to leave the floor, and you can give them permission? A. That's 
right, or the girl in the counter next to her, if I don't zanpen to be on 
the floor. 

Q. You're actually responsible for the = of the new girls 
brought into your division? A. To a certain extent, yes, sir. 

TRIAL EXAMINER: Are all of these questions that you asked in 
General Counsel's Exhibit 8, which you have put in? | 

MR. GRAVITT: Part of them are, not all of them, and I think this 
is, to some degree stronger; we don't want to be accumulative on this 
2(11) issue. | 

TRIAL EXAMINER: You put a document in with two pages of 
duties, and now you want to add to this? 

MR. GRAVITT: Yes, sir. 


TRIAL EXAMINER: I can't understand it. 
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MR. GRAVITT: Well, we'll leave it if it's cumulative. 

TRIAL EXAMINER: I'm asking you if it is accumulative. 

MR, GRAVITT: I don't think so. 

TRIAL EXAMINER: The time to establish your case is when 
you're putting it in. I thought that that document represented your 
contention as to what the duties of these girls were, but go ahead. 

Q. (By Mr. Gravitt) Now, is there ever a time when Mr. 
Jackson is absent or not working that you take over the entire division? 
A. I don't know as I take it over. I go about my regular job. 

Q. But were you in charge of it when you were there? A. He's 
off an afternoon a week, a night a week, and -- 

Q. And you are in charge in your section, then whole- 
heartedly? A. Yes, I guess I would be. 

Q. Do you determine your lunch hours? A. Mr. Jackson and 
EL, together. 

Q. Do you make recommendations to him and suggestions? 

A. No, sir. If I have a girl, I ask, "What lunch hour do you want to 
set her up for?" He and I converse about it, and I, in turn, tell the 
girl. 

Q. What do you say about it? A. Whatever's all right with 
him is all right with me. 

* * * * * 

Q. When you and Mr. Jackson discuss the lunch hours, don't 
you take into consideration the business -- A. Some girls don't have 
a lunch hour. Some come in at 12:30, and we only have a few girls that 
have lunch. ; 

Q. And you don’t point that out to Mr. Jackson? A. He knows 
about it. 

Q. But you do discuss it? A. That's right. That's right. I 
don't set up those schedules without his approval. 
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Q. Are you authorized to make refunds? A. Yes, sir. 

Q. Do you approve a write-up or a layaway, if you did it? 
A. No, sir. If I make a layaway, I can't approve. 

Q. You say youcan? A. I cannot. 

Q. Did you ever make a statement to a Mr. Jackson, that "I can 
approve layaways that I personally write up?" A. I aid not. 

Q. That is not a true statement? A. I cannot.| I told Mr. 
Jacobson, I remember very well -- | 

Q. Can you approve layaways for other sales people in your 
division? <A. Yes, I can. : 

Q. Iwill ask you this and then I will leave the subject. When 

new employees are introduced to you by personnel, are they told that 

476 youare the supervisor? A. I have never heard anybody refer to me 


as a supervisor. 
* xk * ae * 

Q. Do you recall giving a Mr. Jacobson an affidavit? A. Yes, 
I do. i 

Q. Iwant you to look at this (indicating). Is this your signature 
on the document? A. Yes, it is. ! 

Q. And that is the statement that you gave to Mr. Jacobson? 
A. (Witness nods affirmatively.) | 

Q. Do you recall making the statement that "new employees are 
introduced to me by personnel and told that Iam their supervisor and 
their hours of work and schedules will be set up oe me and the assistant 
manager?" <A. I don't recall that. ! 

Q. Do you recall that? A. I don't remember. I can't remember 
it. : 

Q. Look at Page 4 and read that TEESE: 

Did you read that? A. Yes, sir. | 

Q. Is that a true statement? A. It must ee a true statement if 


it's there. 
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Q. HE it is true, then, it's true now? You Say it’s true? 
477 A. It's true. 
= * a * oe 

Q. (By Mr. Gravitt) Do you know a Ruby Layne? A. Yes, 
I do. 

Q. Does she work as sales girl-- A. She's a sales lady. 

Q. -- in your division? 

I beg your pardon? A. Yes, sir, she is. 

Q. Did you ever ask her what she thought about the Union? 
A. Yes, I did. 

Q. When did you ask her that? <A. I couldn't tell you that, the 
exact date. 

Q. Was it before Mr. Gunnoe and Mr. Meyer had this April 7th 
affair? A. I couldn't tell you the exact date. 

Q. Ik was during the time the Union was organizing the em- 
ployees, was it not? A. I don't know. 

Q. You don't know? A. No, sir. 

Q. What Union were you talking about? A. I asked Ruby, I 
remember that. 

478 Q. Ibeg your pardon? A. I remember of asking Ruby, but I 

can't tell you no exact date of when it was. 

Q. Was it in 1967? A. Yes, sir. 

Q. Would it be your recollection that it was in March or April? 
A. I just really can't tell you. I don't remember no date on it. 

Q. But you do know you did? A. I did ask Ruby, yes, sir. 

Q. During the present Union campaign? A. WhenI first 
began to hear about it. 

Q. When did you first begin to hear about it? A. February. 

Q. 1967? A. Yes, sir. 

MR. GRAVITT: No more questions. 
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CROSS-EXA MINATION 

Q. (By Mr. Orlove) You say that's Mr. Jackson that makes the 
lunch schedule? A. He and his floor girls, yes. | 
Q. And he makes it upon his own? A. No, sir. 


Q. According to your testimony -- A. We would get together 


and figure out the best time for a time for a lunch hour for the girls. 
Q. Have you ever seen sloppy counters or dusty counters in 
your section? A. They get that way quite often. | 
Q. What do you do about it? A. He will put it on a counter write- 
up for me to write for the girl to fill and dust and get her counter filled. 
MR, ORLOVE: May I have the answer read back? I didn't hear 
the first part. | 
TRIAL EXAMINER: Read the answer, Mr. Reporter. 
(Answer read.) | 
Q. (By Mr. Orlove) Who is "he?" A. Mr. Jackson. 
Q. All right, I assume it's Mr. Jackson. | 
Now, I asked you if you ever saw sloppy counters. A. And I told 


you: Quite often. 

Q. What did you do about it? A. I don't do nothing unless my 
assistant tells me. I don't walk up to the girl and say, "Your counter is 
dirty, why don't you dust it?" I guess I'm lazy. I wait until I'm told 
those things. | 

Q. You're supposed to do those things, aren't you? A. (No 
response.) : 

Q. Do you want to answer that question? A. (No response.) 

Q. If you don't want to answer it, just go right ahead and tell 
me that you don't want to answer. A. I don't want to answer it. 

Q. You don't want to answer it. : 

Did a girl ever leave your section and you learned later that 
she didn't clear with you? A. Not to my recollection. 
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Q. They're supposed to clear with you, is that right? 
A. That's right. 

Q. When a new girl comes into the section, who, as a general 
policy, introduces her to you? A. It could be the assistant, Mr. 
Jackson; it could be a girl from the office. 

Q. Can sales people approve layaways? A. Yes. I think we 
have one Sales girl right here today that can approve layaways. 

Q. Can they all approve layaways? A. No, sir. 

Q. Let's go back to the sloppy counters. You say you have seen 
these regularly? <A. Quite often, I said. 

Q. Isn't it part of your job to go around and tell the girls to 
straighten those out and dust them up? A. I only tell the girls to fill 
their counters, dust their counters, when it comes from Mr. Jackson on 
counter write-ups. 

Q. Wait a minute, Mrs. Wigal. I'm trying to get an answer out 
of you. 

TRIAL EXAMINER: She answered. 

A. I answered. 

MR. ORLOVE: That answer was not responsive, Mr. Trial 
Examiner. 

‘TRIAL EXAMINER: I think it is. 

Q. (By Mr. Orlove) I'll ask you, is it not your duty to tell the 
woman to clean up her counter or dust her counter? 

Isn't that part of your duties? A. I guess. 

a % * cd ae 

MR. ORLOVE: What I want to have is an answer to my question. 

TRIAL EXAMINER: Is it part of your duties to do this? 

THE WITNESS: Yes, sir. 

Q. (By Mr. Orlove) Now, are you telling us that you don't do that? 
A. I didn't say -- I said it was part of my duties. / 


* 
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Q. And you doit? A. Yes, andIhelpdoit. | 

Q. Ididn't ask you that. 

MR. ORLOVE: I move to strike. 

TRIAL EXAMINER: Strike the answer to the extent that she said 
"T help to do it.” : 

Q. (By Mr. Orlove) No girl has ever refused to dust a counter 

or straighten it up pursuant to your instruction, have they? A. No, sir. 
Q. She always carries that out? A. The majority of the girls 

knows to keep their counter clean. You usually don't have to go around 

telling them, they know when it's dirty. ! 

Q. But you always have some girls who are in a minority and they 
don't know it? A. It's in their training. ! 

Q. Ididn't ask you that. | 

There are girls who don't keep their counters clean, isn't that 
right? <A. Yes. | 

Q. And those are the girls who you have got to keep an eye on and 
watch out for, don't you? A. Yes. | 

Q. And kind of make sure they get that done - right? 

A. (No response.) | 
Q. Is that right? A. That's right. : 
TRIAL EXAMINER: I'm going to rule that you have to finish by 

6:00 with the witness. You have been at it for a long time. 

MR. ORLOVE: I take strong exception to that ruling. 

TRIAL EXAMINER: That's all right. We have got to go -- 

MR. ORLOVE: I'm not going to fashion my questions to comply 
with it. | 

TRIAL EXAMINER: That's up to you, but we have gotten into 
the duties rather thoroughly, not only when you and the General Counsel 


| 
| 
! 


had the demand matter on direct, but also on cross-examination. 


There is also documentary evidence of the duties. 
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Q. (By Mr. Orlove) Now, Mrs. Wigal, you supposed that this 
Union-organizing drive was a matter of common knowledge going 
around in February and March and April of '67; is that right? 

A. Uh huh. 
TRIAL EXAMINER: This was not brought out on direct. 
484 Stick to the direct. 

MR. ORLOVE: This is cross. 

TRIAL EXAMINER: Now, you're not going beyond the direct, 
even if this was cross. 

MR. ORLOVE: I can point out where this was gone into on the 
direct. We were talking about it, specifically about this, on direct. 

TRIAL EXAMINER: All right. 

A. Yes. 

Q. (By Mr. Orlove) And you observed Woody Gunnoe walking 
about through the store? 

MR. FAWCETT: I don't think I asked anything about that. 

TRIAL EXAMINER: I don't see anything about it in my notes. 

I'll sustain your objection, Mr. Fawcett. 

5 sd * -_ * 

Q. (By Mr. Orlove) Did the subject of this Union drive ever 
come up at the key help meetings? A. No, sir. 

Q. Did you ever talk with Mr. Nehls about the Union organizing 
going on at the store? A. No, sir. 

Q. Or around the store? A. No, sir. 

485 MR. FAWCETT: It's improper cross. 

TRIAL EXAMINER: What did you say? 

MR. FAWCETT: I said it’s not proper cross. 

TRIAL EXAMINER: I'll sustain the objection. It goes beyond 
the direct. 

Q. (By Mr. Orlove) You did ask Barbara Miller about the Union? 
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A. I talked to her on the phone. As I told you, we have had conversa- 
tions quite often as she and I have been friends and we have talked on 
the phone quite often. | 

Q. And you asked Carol Ann Adams if she had talked to the 
Union man? A. I remember of asking Carol, yes. | 

Q. Where was that conversation with Carol, do you recall? 
A. Probably around her counter. I don't remember. I can't recall 
right now just the exact place. ! 

Q. And she's one of the girls in your section? A. That's 
right. 

Q. Were you present when the assistant a came up and 
talked to her about that? A. No, I wasn't. | 

MR. FAWCETT: I don't think that was in my direct. I didn't -- 

TRIAL EXAMINER: I'll sustain that objection. | 

MR. FAWCETT: I didn't ask any question like that. 

TRIAL EXAMINER: In fact, many of your questions covered the 


Same ground as Mr. Gravitt and, in my opinion, are repetitious, but I 


can't stop you. 

The Board has stated that you may go over the same ground -- 

MR, ORLOVE: Are you suggesting that I'm limited to the very 
same questions that were asked, and that in no way I may go beyond 
that scope? 

TRIAL EXAMINER: No. It was already brought out on cross- 
examination and is something that was admitted, what she told Carol 
Ann Adams. | 

Now, you have been going on with the same questions. I said, 

I can't stop you, but I am suggesting, it is unnecessary, in order to 
establish your case, to bring out evidence on matters already admitted. 

Q. (By Mr. Orlove) Were you in the room when Barbara Ann 
Miller testified? A. Yes. | 
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Q. And did you hear her testimony about a conversation with you 
on February 12? <A. By telephone? 
Q. Where she testified that -- 
MR. ORLOVE: I withdraw the question. 
TRIAL EXAMINER: I'm going to adjourn in a couple of minutes. 
487 You may or may not feel that it is unreasonable, but if you can finish 
in those minutes, you can finish -- 
MR. ORLOVE: They you may leave me here, asking the questions; 
T’ll be here. 
TRIAL EXAMINER: I am going to dismiss the witness in a couple 
of minutes and -- 
MR. ORLOVE: I have a lot more questions. 
TRIAL EXAMINER: Maybe we can stop. Iam moving that you 
are unreasonable in your cross-examination -- 
MR. ORLOVE: They had the time to examine, and I don't see -- 
TRIAL EXAMINER: Then, I will -- 
MR. ORLOVE: I need a lot more time. I can't finish -- 
TRIAL EXAMINER: Then, I will adjourn. 
You may be dismissed. 
: (Witness excused.) 
MR. ORLOVE: Mr. Trial Examiner, I have not completed 
cross-examination of that witness. 
TRIAL EXAMINER: I am denying you that right. 
MR. ORLOVE: I think you're making a serious mistake -- 
TRIAL EXAMINER: I think that the record ought to show that 
you did take an inordinately long time, and I want the record to show 
that you did take this long time to go over the same ground -- 
MR. ORLOVE: I don't understand -- 
488 TRIAL EXAMINER: -- that General Counsel did -- 
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MR. ORLOVE: General Counsel did not cross- examine on the 
8(a)(1) allegation and did not -- | 
TRIAL EXAMINER: And you had ample opportunity -- 
MR. ORLOVE: I want the record to show that I just started my 


cross-examination. I was in the process of cross-examining this 
witness, and now you are -- | 

TRIAL EXAMINER: You took too long a time in going over the 
same ground, and you did this notwithstanding my warning that it was 
unnecessary to go over these same matters, to go over those matters 
that were admitted. : 

You still went into them. Now I am going to allow you -- 

MR. ORLOVE: I want the record to show that I am here and I 
can't ask the questions I want to direct to the witness on cross- 
examination. | 
TRIAL EXAMINER: All right, then, you may make an offer of 


proof on your questions. | 


MR. ORLOVE: I can't make an offer to prove. She’ 's an adverse 


witness. I don't know what she would say. Iam cross-examining. 
TRIAL EXAMINER: Well, now, if you're going on a fishing 
expedition, we'll adjourn -- | 
MR. ORLOVE: It's unknown on eh 
TRIAL EXAMINER: I will hold the record open, watt hold the 
record open for an offer of proof. ! 
MR. ORLOVE: I cannot make an offer. 
TRIAL EXAMINER: Then, I suggest that you are ee 


unnecessary statements if you don't even know what questions you're 


going to ask the witness. 
MR. ORLOVE: I know the questions I'm ae -- 
TRIAL EXAMINER: Then, go ahead. | 
MR. ORLOVE: -- but I don't know the answers. | 
TRIAL EXAMINER: All right. Then, read the questions into the 


record. 
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MR. ORLOVE: All right, I shall -- 

TRIAL EXAMINER: You read them into the record. 

MR. ORLOVE: -- but I want the record to show that I take 
exception to your requiring me to do this, but Iam doing this to prove 
my statements. 

TRIAL EXAMINER: Then, don't read them into the record if -- 

MR. ORLOVE: No, to prove my position that I do have questions 
to ask -- 

TRIAL EXAMINER: If you think it's prejudicial, then -- 

MR, ORLOVE: -- I will read them. 

TRIAL EXAMINER: -- don't read them into the record. 

MR. ORLOVE: I am prejudiced already. 

Now, you have just removed a witness from the stand. I can't 
ask her the questions. You are testing my statements as to whether I 
have questions to ask the witness, and I want the record to show that I 
have questions. 

TRIAL EXAMINER: You don't have to read them. I will take 
your statement that you have more questions. 

But the statement that I made, that you were taking too in- 
ordinately long a time, in my opinion, still stands, and I think you're 
stalling. 

I want the record to show that you were taking this long time and 
that I think you were stalling. 

Now, I am not going to allow stalling, as a Board Trial Examiner. 
If the Board wants to remove me for this, they may do so, but I want 
the record to show that I am not going to permit anyone to stall while 
I am Trial Examiner. 

MR. ORLOVE: And I want the record to show that I am not 
stalling and that I was reading through this pad (indicating Yellow Pad), 
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I was reading through my pad and checking here, in order to pose in my 
mind some questions that -- 
TRIAL EXAMINER: How much time do you want? How much more 
time do you want? | 
MR, ORLOVE: I don't know how long it will eke | isince she's on 
cross-examination. It may take two minutes, it may take two hours -- 
TRIAL EXAMINER: Oh, it may be short, it may take hours? 
MR, ORLOVE: -- but as long as I take the time = 
TRIAL EXAMINER: Now you don't know how long it will take? 
MR, GRAVITT: Your Honor, what time -- | 
MR. ORLOVE: I can ask them tomorrow. Do you mean that she's 
going to be the next witness on the stand? I can complete my examination. 
MR. GRAVITT: What time tomorrow, your Honor? 
TRIAL EXAMINER: 9:00 o'clock. | 
MR, ORLOVE: Will she be the next witness? 
TRIAL EXAMINER: No, she will not be -- ! 
MR. ORLOVE: I asked you if she will be the next witness so I can 
complete my cross-examination. | 
TRIAL EXAMINER: She will not be a witness. You will not go any 
further. I will not allow any stalling in here. 
If there's nothing further, it's after 6:00 o'elock, so let's adjourn. 
* aK * * x 
: 
Federal Office Building, 
Court Room No. 5005, 
Sth and Juliana Streets, 
Parkersburg, West Virginia. 
Thursday, September 21, 1967. 


* * * * | * 
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495 PROCEEDINGS 
DON GARRETT 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 


* * * aE 
DIRECT EXAMINATION 
496 Q. (By Mr. Fawcett) You're an employee of the G. C. Murphy 


Company? A. Yes. 
Q. And what is your occupation? A. Restaurant manager. 
ae * + * * 

498 Q. Does Mrs. Fordyce work under your direction? A. Yes, sir. 
Q. Describe her duties. A. She reports to work at 9:30 -- 
TRIAL EXAMINER: I'm not interested in her day. Just what 

does she do? 

THE WITNESS: She usually distributes uniforms to the girls, 
it's one of her ‘duties in the morning. She is responsible for cutting and 
seeing that the pies are distributed in the various areas of the restaurant. 

She helps or relieves one of our girls on her lunch hour. She 
assists our other various girls during the peak lunch hours. She answers, 
or makes change for the other girls. She makes up our change bags. 

She is responsible for reading registers at the close of the day and 
seeing that the various switches and things of this nature might be turned 
off. 

Q. (By Mr. Fawcett) How long has she been on this job? 

A. About eight months, sir. 

Q. And when did you place her in this position? A. Yes. I and 
Mr. Meyer, the store manager. 

Q. And now, when did you place her in this position? What did 

499 you do in the way of training, or had she worked in the restaurant prior 

to the time that you put her in the present position? 
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TRIAL EXAMINER: What she did before is not important. 
Let's stick to the issues. | 

What are her duties? She testified to that, and -- 

MR. FAWCETT: Yes. : 

TRIAL EXAMINER: I suppose this is accumulative. I'm not 
interested in the history of the girl, just what she does, and whether 


she is or is not a supervisor. . 
aK cs * * : * 


500 Q. Now, Mr. Garrett, do you know a person by the name of 
Leland R. Queen? A. Yes, sir. | 
Q. Would you pleasetell us who Leland R. Queen is? <A. He's 
a young man who had worked under my supervision for approximately 
six years. He left our employ about a year and a half ago, early spring 
of '66, to take a job at the factory. | 
He has since been laid off from that job and is now working part 
time at a local transfer company, and we have occasionally, due to 
illness or absence, called him and asked him to do some janitor and 
porter work in the restaurant. 
Q. What period of time, if you know, has he worked between 
January of this year and April the 3rd, if you know? A. Well, he had 
501 occasion towork. One of our other boys had a rather severe -- 
Q. The question is, how much time did he devote to that? 
A. He worked approximately two weeks in March. | 
Q. Is that all that he has worked? A. = to my know- 


ledge, yes, sir. 


Q. And he worked at that time as a result of a call from you -- 
MR. ORLOVE: Objection. | 
Q. Is that correct? | 
TRIAL EXAMINER: I think you are leading him, 
MR, FAWCETT: I thought that he had said that. 
| 
| 
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TRIAL EXAMINER: I'll sustain the objection. 

Q. (By Mr. Fawcett) There was testimony here yesterday that 
Queen had been employed as an extra in the month of April. Is that 
true or not? <A. That is false, sir. 

Q. Did he work at all during the month of April? A. No, sir. 

Q. Mr. Garrett, when you are not in the restaurant on your off 
afternoon or your off evening or you're on vacation, who is in charge 
of the restaurant? A. Mrs. Fordyce is in charge of the restaurant, 
under my direction, and she would consult with Mr. Meyer. 

MR. ORLOVE: Objection. I move to strike the witness's testimony 
as to what Mrs. Fordyce does when he is not here. 

TRIAL EXAMINER: Yes. Just the part that she is in charge may 
stand. Ili grant the motion to strike the rest of it. 

Q. (By Mr. Fawcett) What are your instructions to Mrs. Fordyce 
during any period of time during which you are absent? 

MR. ORLOVE: Objection. 

TRIAL EXAMINER: There's no evidence that he gives any. I'll 
sustain the objection. 

* x * Bo 

Q. And what are your instructions to her in times when you are 
absent from the restaurant? 

MR. ORLOVE: I object again. There is still no evidence that he 
issues such instructions. 

TRIAL EXAMINER: Let me ask: Do you give her instructions 
every single time that you are off for any reason? 

THE WITNESS: Anything that is of an unusual nature, I do, sir, 
other than the normal work. 

TRIAL EXAMINER: I'm going to sustain the objection. Apparently 
he doesn't give instructions, he says it's only when something unusual 


comes about. 
* « * rs * 
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* * * | * 
CROSS EXAMINATION 


* cs * % 

Q. (By Mr. Weinstock) Isn't it true that Mr. Leland R. Queen 
was carried on the payroll during the months of March and April? 
A. I called him in when I needed him. | 

TRIAL EXAMINER: Answer the question. 
A. He was on the payroll only in March; he was not on ‘the payroll in 
April. 

Q. (By Mr. Weinstock) He was on the payroll i March? 
A. Yes. : 

Q. They did not carry him on the payroll in April? A. Not to 
my knowledge. He was not carried on the payroll at all in April. 

Q. When he would come in, he would have to fill out the forms 


for new employees each time he would come in? A. Anyone on call 
would not be on the form, no; he would have to be written in. 

Q. I'm referring to the employees' employment forms. Would 
he have to sign these forms each time he had to report to work? 
A. No. No, he would not. i 

* * * * ! * 

Q. (By Mr. Weinstock) And it is true that Leland Queen has 
worked since March 1st, 1967; is that correct? A. On one occasion. 

Q. On occasion or on one occasion? A. One occasion. 

Q. He only worked once since March Ist, 1967? A. Ican't 
be exact about the dates. : 

Q. But you said only once since March -- - Since March. 

Q. -- since March Ist? A. I testified he worked in March. 

TRIAL EXAMINER: Do you know how many times in March? 

THE WITNESS: For approximately two weeks. | 

TRIAL EXAMINER: Is that consecutive or on and off? 

THE WITNESS: No. At that time, it was consecutive, because of 
illness. : 

Q. (By Mr. Weinstock) You called Mr. aucen! in when you needed 
him, is that right? A. In an emergency. 
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509 Q. You called him, is that correct? A. Yes, I called him, yes. 
x e « * a 
513 ANN E. ARCHER 


was recalled as a witness by and on behalf of the Respondent and, 
314 having been first duly sworn, was examined and testified as follows: 
1 x cs * * 
DIRECT EXAMINATION 
Q. (By Mr. Fawcett) Where do you work, Miss Archer? 
A. As 2 cashier at G. C. Murphy. 
Q. Now, I didn't hear that. A. Asa cashier at G. C. Murphy. 
Q. You work as acashier-- A. Yes, sir. 
Q. -- at the G. C. Murphy. 
How long have you worked for G. C. Murphy Company? 
A. Approximately two years. 
Q. And in March and April of this year, what were you doing? 
What were your duties? 
TRIAL EXAMINER: Were you a cashier on April 4th of this 
year -- April 3rd? 
THE WITNESS: Yes, sir. 
TRIAL EXAMINER: All right. What were your duties as cashier 
on that date? That's the date I'm interested in. What does a cashier do? 
THE WITNESS: Well, we ring up the sales and -- 
515 Q. (By Mr. Fawcett) You operated a cash register, is that it? 
A. Yes, sir. 
Q. Okay. And you were employed regularly part-time during 
that period? 
MR. ORLOVE: Objection. 
TRIAL EXAMINER: You're leading her. 
MR. FAWCETT: Excuse me. 
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| 
| 


TRIAL EXAMINER: This is an issue in the case. I don't think 
you should put the words in her mouth. I'll sustain the objection. 

Q. (By Mr. Fawcett) When did you say you started to work for 
Murphy's? A. In November of '65. ) 

Q. Have you worked for Murphy's since that time? A. Yes, 
sir. | 

* * * * : * 
CROSS-EXAMINATION | 

Q. (By Mr. Weinstock) Did you ever work in the office, 
Mrs. Archer? A. Yes, sir. : 

Q. What type of work did you do in the office? | A I handed out 
the purses and purchase slips, and the rest of the time I marked mer- 
chandise. : 

Q. You were termed the “merchandise girl?" | | A. Pardon? 

Q. Were you ever a merchandise girl? A. No. I just, I just 
helped at times. 

Q. During the months of March and April of 81, did you help as 
a merchandise girl? A. No, sir -- oh, yes. | 

Q. Youdidhelp? A. Yes. | 

Q. You handed out the purses in March and April of '67, is that 


correct? <A. Yes, sir. 


x aK a ae * 
REDIRECT EXAMINATION 
Q. (By Mr. Fawcett) | 
* * ak * : * 


Q. Now, Mrs. Archer, you were asked a question about a 
merchandise girl. Do you know what a merchandise girl is? A. Yes. 

Q. And did you work as a merchandise girl at any time? A. No. 

Q. Now, where you handed out purses, that is -- where is that? 
Is that in the building? A. It's up near the personnel Office. 
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Q. Near the personnel office? A. Well, it's in the same -- 
(Pause.) 

Q. It's not the main clerical office? 

TRIAL EXAMINER: No. You're leading. I think the proper 
question is: What is the relation to the other office? 

MR. ORLOVE: All right. 

-TRIAL EXAMINER: When an issue of that closeness is before 
me, then I tend to disregard the answers put in a witness's mouth. 
The Board has upheld me on that. 

If you want me to pay attention, please do not put the answer in 
her mouth. 


Q. (By Mr. Fawcett) Where is that main office located? A. The 


main office? 

Q. Yes. A. It's located at the rear of the store. 

Q. And now, in relation to where you were handing out purses, 
where is it? A. It's at the front, adjoining to the personnel office. 

Q. Ibeg your pardon? A. It's at the front, adjoining to the 
personnel office. 

Q. That is where you were handing out purses. 

But now, where is the personnel office in relation to the main 
office? A. (No response.) 

Q. Do you know where Mr. Meyer's office is? A. Yes, yes. 

Q. Do you know what I'm terming "the main office?" 

Perhaps you don't recognize it, but are there offices, are there 
any offices besides Mr. Meyer's office? A. Yes. 

Q. And where are they? A. Well, the cash office and the other 
manager’s office is near Mr. Meyer's, and the personnel office is near 
the front part of the store. 

Q. It's in a different location? A. Yes, sir. 


Q. Isthat correct? A. Yes. 
* ba rd * * 
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RECROSS-EXAMINATION 
Q. (By Mr. Orlove) At the time you were handing out purses, 
you didn't do that all day, didyou? A. No, sir. 
Q. What else did you do at the time you were handing out purses? 
A. I marked the merchandise or handed out purchase slips, if needed. 
Q. This was done up at the office? A. Yes, sir, office. Yes, 


sir. | 
MR. ORLOVE: No further questions. | 
* om * * | a 
520 REDIRECT EXAMINATION 
Q. (By Mr. Fawcett) | 
* * * * i * 


Q. Which office did you mark merchandise in? A. The personnel 
office or the payroll office. | 
* * * * %—E 
521 LEONA M. MORRIS : 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 
* * aK cs 3 
DIRECT EXAMINATION : 
Q. (By Mr. Fawcett) Mrs. Morris, you're an employee of the 
G. C. Murphy Company, and in what capacity? A. t am a floor girl 
for the G. C. Murphy Company. 
* x * 5 x 
522 Q. And did you hear Jo Peters testify yesterday, and she said 
that she had asked you, or that you had asked her -- excuse me -- if 
she had signed a Union card, and then she said, she said that she lied 
to you, yes, but, "I don't think that's anybody business, " or is that 


substantially what she testified to? | 
* * * * | * 
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Q. (By Mr. Fawcett) You do not remember that she testified? 
A. I remember she testified. I'm sorry. 

TRIAL EXAMINER: Do you remember what she said. 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: All right. All right, now, what is your version 
of what happened on that occasion? 

Did it happen? 

THE WITNESS: It did not happen. 

Q. (By Mr. Fawcett) Now, also, Miss Peters also testified that 
on a Saturday afternoon or on an evening, she had told you about a 
conversation that she had had with her brother, and that he had given 
her some good points about the Union. 

Now, what is your version about that? A. Ido not recall that 
conversation. 

Q. She also said that on a Saturday afternoon, that she went to 
an alley to throw some boxes away, and that you came in from the alley 
with other boxes to throw away, and that you told her that if anything 
happens next week, "throw in a vote for me," just kidding. 

What is your version of that? 

A. I did. Iwas just kidding. She was a good friend of mine and I 
always calied -- 

TRIAL EXAMINER: Did you tell her that you were kidding? 

THE WITNESS: Yes. She knew I was kidding. 

TRIAL EXAMINER: Did you tell her? I can't go by -- 

THE WITNESS: I was laughing. 

TRIAL EXAMINER: I can't go by what was in your mind. 

THE WITNESS: I don't -- 

TRIAL EXAMINER: Did you say you were? 

THE WITNESS: I don't remember that I told her that I was 
kidding, but she knew I was kidding. 
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TRIAL EXAMINER: I don't want any mindreading. 

THE WITNESS: She said I was only kidding, in her testimony. 

TRIAL EXAMINER: Never mind what she said. Did you tell her 
that you were kidding? : 

THE WITNESS: No. | 
TRIAL EXAMINER: All right. | 

- (By Mr. Fawcett) Mrs. Morris, as a floor girl, do you have 
any ie to hire anyone? A. Ido not. | 

Q. Do you have a right to transfer or suspend anyone? 

A. Ido not. : 

Q. Or to lay off anyone? A. Ido not. | 

Q. Or to recall anyone? A. No, sir. | 

Q. Or to promote or discharge anyone? A. I do not, 

Q. Or to discipline anyone? A. I was not -- | 

MR. GRAVITT: We will object, your Honor. This is going over 
and over and over, this is the same classification that's being repeated. 

TRIAL EXAMINER: I think it's accumulative. — 

You put evidence on the floor lady, so did the General Counsel. 
You have the right to cross-examine, which I consider to be your 
evidence, and the time comes when it is Bcouitatine The time will 
come when I will cut off further evidence as to-- i 

MR, FAWCETT: I think, as the floor lady, she: has a right to 
testify as to her duties, and it is her right because she is being 
challenged -- 

TRIAL EXAMINER: All right, I'm going to let her testify, but 
there will be no further testimony on the question of floor ladies because, 
in my Opinion, the Trial Examiner has a right to cut off evidence which 
is accumulative. I think, after this, it will be accumulative, but I will 
let you bring out her duties. | 
The witness is mentioned in the record as a floor lady, and I don't 


want accumulative witnesses. 
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Go ahead. You may answer the question. 

Q. (By Mr. Fawcett) Do you have a right to do any of those 
things that Iasked you? A. I do not. 

* * % or 
CROSS- EXAMINATION 

Q. (By Mr. Orlove) Do you know Woody Gunnoe, sitting over 
here (indicating)? A. Yes, sir. 

Q. Is he a neighbor of yours? A. That's what he said. 

* * * o* * 

Q. And Woody visited you? A. That's right. 

Q. When did he visit you? A. Some time in the week of 
March 27th, but I was on vacation and I was ill on the evening he was 
there. 

Q. And you and Woody had a conversation at that time? A. We 
sure did. 

* * * * * 

Q. Can you recall what happened? 

MR, GRAVITT: Mr. Examiner, -- 

THE WITNESS: I don't know how to tell him. 

MR. GRAVITT: -- May I inquire as to the materiality? 

MR. FAWCETT: This is not proper cross-examination. 

TRIAL EXAMINER: It goes beyond the direct. But in view of the 


length of the trial, I think he may make her his witness; he could, as part 


of his case, when it comes to put on his case, make her his witness. 
My past practice has been not to allow the people to go beyond 
the direct, but the case is getting to be in its third day and, rather than 
have this witness called back, Iam going to let him make her his 
witness. This is part of his case. 
MR, FAWCETT: He has rested, your Honor. 
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TRIAL EXAMINER: Well, it could be part of the rebuttal. He 
has a right to put on rebuttal. 

MR. ORLOVE: I would be reluctant to indicate, if the witness is 
present, my purpose in asking, but I would be willing to put it on the 
record. : 

There is a specific purpose that I do have. : 

TRIAL EXAMINER: Only if she is your witness. 

MR. GRAVITT: I have no objection. 

TRIAL EXAMINER: Only I don't know if Mr. Orlove has an 
objection. This is not proper cross-examination, but I will allow it. 

529 MR. ORLOVE: I am asking that she be made my witness, but I 

would like to contend that it would be proper cross-examination. 

TRIAL EXAMINER: I don't think it is cross-examination, 
because this was not brought out on direct. ! 

If you want to make her your witness, go ahead; otherwise, I'll 
sustain the objection. : 

MR. ORLOVE: I will make her my witness. I am doing it 
reluctantly, because I do want the testimony, but I would contend that 


it is cross-examination. 

TRIAL EXAMINER: But since this is going into the record, 
anyway, the Board may have the benefit of it -- 

MR. ORLOVE: Okay. | 

TRIAL EXAMINER: -- but I am ruling that it is not cross- 
examination. 

MR. ORLOVE: Okay. | 

Q. (By Mr. Orlove) Mrs. Morris, now we re coming back to 
that conversation that you had with Mr. Gannoe in your home, in March. 

You say your husband was present? A. Yes, sir. 

Q. What happened there? What was said? A. Mr. Gunnoe 
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told me about the Union, and the Union would take over the following 
Monday, that would be April the 4th, they would, in our store, they 

930 would be taking over; that they had the majority of the votes. He also 
told me -- I don't know, but I'm supposed to tell you what happened -- 
he told me that Mrs. Poling would be reinstated and would be working 
right next to me. 

He also showed me the papers where the people, the ladies at 
the Kroger store were making much better benefits, how much more 
than we were making. 

I told him the Murphy Company was good enough for me. They 
were good to me all these years, and I had no trouble with them, and 
I wanted no part of the Union. 

Q. Do you remember anything else happening or being said at 
the meeting? A. What does he want to know? I will tell you. 

Q. Don't try to run the whole trial for us. A. I just wondered. 

Q. You just play your role as a witness, if that is okay with you. 
A. Yes, it is. 

Q. Fine. 

MR. FAWCETT: This is objected to. Let Mr. Orlove ask his 
questions. 

TRIAL EXAMINER: I think he has a right to ask the witness 
questions and have her answer. 

MR, FAWCETT: But not make these comments, such as “running 
the court room or the trial.” 

531 TRIAL EXAMINER: You have been here -- | 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: -- and observed previous witnesses. Just 
answer the questions and don't do any more than that. 

I am telling you this: If you don't understand the question, say 
So; but if you do, just answer it. 
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THE WITNESS: Well, I don't know what he wants. 

TRIAL EXAMINER: The question is: Is that the entire con- 
versation as you have given it? 

Q. (By Mr. Orlove) Have you told us everything that you 
remember? A. That is all that Ican recall. That wasn't all that 
was said. We talked for a half hour, but I mean, now, right now, I 
don't have it in my mind, everything that was said. | 

Q. But have you told us everything that you can recall of that 
conversation? A. He told me that he had been sent to my home. 
Somebody told him that I was mistreated, and I told him that I had 
never been mistreated by the Murphy people. | 

Q. And have you told us everything that you can remember of 
that conversation? A. Yes, I have. 

Q. Do you recall Mr. Gunnoe telling you to stop bothering the 
girls in your section? A. He did not. | 

Q. Do you recall any conversation about what the Company 
could do if the Union got in? A. Idon't recall what was said about 
the Company. | 

MR, FAWCETT: Again, if your Honor please, I'm objecting to 
this. | 

TRIAL EXAMINER: If you mean to bring out through your 
witness an unfair labor practice, it's not alleged on the complaint, and 
I will sustain the objection, because there is nothing in the complaint, 
but -- | 
MR. ORLOVE: No, I'm seeking to do that -- | 
TRIAL EXAMINER: -- I will take it, subject to the motion, if it 
is to strike it. It's not relevant. Go ahead, You can answer the 
question. | 
Q. (By Mr. Orlove) Didn't you tell Mr. Gannoe that the Company 
would take away all the benefits if the Union came in? A. I did not. 
I have never felt afraid. 
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Q. Did you tell him that could happen if the Union got in? 
A. I did not. 

TRIAL EXAMINER: I'm going to rule the: those -estions go 
beyond the complaint, and I shall strike them so that there will be no 
evidence by either side with respect to that. 

MR, ORLOVE: I have no further questions. 

TRIAL EXAMINER: There is no question that they are relevant, 
but they go beyond the allegations of the complaint. There is no 
allegation in the complaint that she said anything to Mr. Gunnoe that 
constituted a violation of the Act, but the answers may stand in case 
I am wrong. 

* = * * x 
HAZEL MAE GORBY 
was called as a witness by and on behalf of the Respondent and, having 


been first duly sworn, was examined and testified as follows: 


x a * * * 


DIRECT EXAMINATION 
Q. (By Mr. Fawcett) Mrs. Gorby, you are employed by the 
G. C. Murphy Company? A. Yes, sir. 
Q. And in what capacity? A. Floor girl 


Q. How long have you been employed by G. C. Murphy Company? 


A. Sixteen years. 

Q. How long have you been a floor girl? A. I went to the floor 
temporarily in August and I believe full-time in February -- in 
November. 

Q. Of what year? A. Last year, '66. 

Q. 1966? A. Uh huh. 

Q. Now, you have been present throughout this hearing, is that 
correct? A. Yes, sir. 


—— 
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Q. And you heard Barbara Miller testify during the course of 
it? A. Yes, sir. | 

Q. And you heard her testimony that you were her supervisor 
and that you made up her work schedule, such as when, she came to 
work and when she quit and also set up her lunch hours. 

Will you tell us your version of that? A. Mr. Nehls makes up 
all the schedules, and I am just her floor girl. He sets up the lunch 
hours, with the stipulation if there's any diversion as far as needing 


to change them, that I can do that to cover counters. | 

Like, if a girl doesn't come in until 1:30 and the regular girl is 
scheduled to go at 12:30, then she waits until the other girl comes in. 
It's just a routine matter. | 

MR. ORLOVE: I move to strike the characterization. 

TRIAL EXAMINER: The “routine matter?" | 

MR. ORLOVE: Yes. | 

TRIAL EXAMINER: Yes, that may be stricken, 

* * * * | mm 

Q. Now, Mrs. Corby, you were present when Leona WigalL 
another floor girl, testified. 

Do you have anything that you wish to state in regard to that 
testimony? A. She stated that she was a supervisor, and I am only 
a floor girl. : 

MR. FAWCETT: Now, as I understand your Honor's ruling, I 
am not permitted to ask her the other questions because it's 
accumulative? | 

TRIAL EXAMINER: Can't you do it in a blanket question? Ask 
her if her duties are the same as the other floor girls? Why go into 
it if they are? : 

If they are different, I will allow you to bring them out, You're 
not bound by the fact that the General Counsel or Mr. Orlove 
characterizes her as a floor girl. | 
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Q. (By Mr. Fawcett) Are your duties similar to other floor 
girls? A. According to the Floor Girl Manual, they should all be 
the same. 

TRIAL EXAMINER: Are your duties any different from those of 
the other girls? 

THE WITNESS: They shouldn't be. 

TRIAL EXAMINER: Do you know if they are? 

THE WITNESS: I work under Mr. Nehls, I take my orders from 
him, and I don't know about the others. 

TRIAL EXAMINER: Well, in view of that fact, I think you may 
ask what her duties are. I got the impression that all the floor girls 
had the same duties and, therefore, this would be accumulative. 

It may be that it isn't accumulative. Go ahead. 

MR. FAWCETT: All right. , 

Q. (By Mr. Fawcett) All right, Mrs. Gorby, would you tell us 
what your duties are? A. I answer change calls, I do customer 


service, I help on the counters, I can sign refunds, I can make exchanges, 


and I can follow any instructions that Mr. Nehls gives me. 

Q. Do you wait on customers? A. Yes, sir, I do. 

Q. Now, would you try to break these various things down for 
us a little bit as to percentages of time involved, if you can? 

For instance, your customer service, waiting on customers, how 
much of your time would you say that you spend on that? A. I would 
say that I spend 75 per cent of my time on customer service. 

Q. And now then, that gives you 25 per cent more of time. 
Could you break the 25 per cent down, then, forus? A. Answering 
change calls and exchanges, refunds, and helping on the counter. 

Q. When you say “helping on the counter," maybe you had 
better clarify that for us. You see, I don't work in the store, and most 
of us maybe are perhaps not familiar with that term. 
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Would you please explain it for us? A. If Mr. Nehis designates 
certain counter changes, I help with them. It's changing, it's changing 
an end, changing ends, putting up the different merchandise. 

Where we feel something has slowed down in sales, we will put 
another merchandise. : 
Q. Allright. Is there any other duty that you care to tell us 
about or that you recall in addition to the ones that you have enumerated? 

A. I sign layaways that the girls make for customers. | 

Q. Can you sign your own layaway? A. No, sir. 

Q. Could you sign for a layaway for another sales girl or 
another employee? A. No, sir. : 

Q. Where is that done? A. They receive a purchase slip up in 
the office, and they bring it to the girl. We itemize what they buy, and 
they take it up there and the girls up there takes care of their layaways. 

Q. Now, do you have any right to hire anyone or ae suspend 


» anyone or discipline anyone? A. No, sir. 


Q. Or can you lay off anybody or promote anybody? A. No, 
sir. : 


| 


Q. Recall anyone? A. No, sir. | 

Q. Or adjust any grievances for anyone? A. No, sir. 

a * * bs ss 
CROSS-EXAMINATION 

Q. (By Mr. Weinstock) Mrs. Gorby, how long have you been a 
floor girl? A. On the floor regularly since November, I believe it 
was. I went on a trial basis in August. : 

Q. November of what? A. '66. 

Q. And you received a promotion in November of '66, is that 
correct? A. If you call it a promotion. | 
Q. You gota raise in pay? A. Five cents an hour. 

* * * * | * 
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Q. You were present in the hearing room yesterday, is that 
correct? A. Yes, sir. 

Q. And you heard Mrs. Wigal testify? A. Yes, sir. 

Q. And would you Say that you have the same duties and 
responsibilities as Mrs. Wigal? A. Not exactly, no. 

Q. You have different duties and responsibilities? A. I take 
my orders from Mr. Nehls. 

Q. lLIasked you a question. Do you have different duties and 
responsibilities -- A. I don't know -- 

Q. Yesorno? A. I don't quite understand what you mean in 
the way of duties. 

Q. You heard her testimony as to her duties. Do they differ 
from yours? A. They shouldn't. 

Q. lIasked: Do they? 

I didn't ask you if they should. Do they? A. Iam sorry. 


’ I don't remember everything that she said in the way of her duties. 


Q. But what you recall of what she said, is that the same as 
your duties? A. I should say they are, yes. 

Q. Is it, though? A. I said yes. 

TRIAL EXAMINER: You said, "It should be.” 
The question is: Is it? 

Do you know? 

THE WITNESS: I do not know for sure. 

TRIAL EXAMINER: We're only asking you what you know. 

Q. (By Mr. Weinstock) In the Murphy Companies, don't you 
have the same duties and responsibilities as Mrs. Wigal? A. Same 
duties and responsibilities? 

Q. Right. In the Murphy store - as Mrs. Wigal? A. Yes. 


* * % me * 
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CROSS-EXA MINATION | 

Q. (By Mr. Orlove) You used the term “floor girl manual."* 
What were you referring to? A. They have a sales girl "binder" 
that tells what the duties are. | 

Q. That lists the duties of the floor ladies, is that correct? 
A. Yes. | 

Q. And that lists the separate duties of the — girls, 
doesn't it? A. Beg pardon? : 

Q. Does that manual, or doesn't that manual have any duties 
for the selling girl? A. They have a “binder" of their own, as to 
their duties. | 

Q. And your floor lady "binder" is a separate ene, is that right? 
A. Their's is separate. | 

Q. Who determines if there is going to be a counter change? 
A. Mr. Nehls. : 

Q. For your section, is that right? A. That's right. 

Q. He tells you what counters he wants changed? A. Yes, sir. 

Q. And what do youdo? <A. Sometimes I put it in the form of 
a writeup, sometimes I tell the girls. ! 

Q. What is awrite-up? A. Well, what they call a morning in- 
spection. | 

Q. Is that a sheet of paper -- A. Yes. | 

Q. -- that you write things on? A. Uh huh. | 

Q. You write it out on that, and what do you do with that 
write-up? <A. Give it to the girls. | 

Q. You give it to allofthem? A. To the area where the 
changes are to be made. | 

Q. In other words, you determine which girl is going to make 
the change? A. No. Mr. Nehls does. He tells me to have a certain 
girl do certain things. 
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Q. He picks out the girl every time -- A. That's right. 

Q. -- is that your testimony? A. Yes. We have the girl 
designated on certain counters. 

Q. How many girls do you have in your section? A. There's 
nine of us. 

Q. How many isthat? A. Nine of us. 

Q. Is that including yourself? A. Yes, sir. 

Q. Now, you used the term “customer service.” 

Would you define that for us, please? A. Waiting on the 
customers that come into the service, shoppers. 

Q. Is that whay you mean by "customer service?" A. Yes. 

Q. Is there anything else that is entailed in that description of 
"customer service?" A. Not to my knowledge. 

That would be, if you could come into the store, I would wait 
on you. 

= * * bs ag 

TRIAL EXAMINER: I'd like to ask her a question. Did you say 
that there are eight other girls besides you -- 

THE WITNESS: Yes. 

TRIAL EXAMINER: -- in your section? 

THE WITNESS: That's right. 

TRIAL EXAMINER: Are there other floor ladies assigned to 
those girls, or are you the only floor girl or floor lady? 

THE WITNESS: That's right. 

TRIAL EXAMINER: Are there any questions as a result of my 
question? 

MR, WEINSTOCK: No, nothing further. 
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JAMES B. JACKSON ! 
was Called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION ***** 

Q. (By Mr. Fawcett) Mr. Jackson, you're an assistant manager 
for the G. C. Murphy Company at its Parkersburg, West Virginia store? 
A. Yes, sir. | 

* * cs oe Ss 

Q. Now, in February of this past year, did you receive some 
instructions from your manager, Mr. George Meyer, in regards to 
Woodrow Gunnoe? A. Yes, sir, I did. : 

Q. Will you state what the instructions were? A Mr. Meyer 
told me to observe Mr. Gunnoe when he was in my section so that he 
didn't disrupt the organization and solicit while he was in the store, 
and he also said, besides this, just to completely stay out of this. 

*K * x * | Bs 

Q. (By Mr. Fawcett) Now, Mr. Jackson, when you observed 
Mr. Gunnoe in the store, as you Say, daily, what was he doing? What 
did you observe? A. Well, I observed him coming in and going 
through the store and talking to different girls, keeping them from 
concentrating on their work. | 

MR. ORLOVE: Objection, and I move to strike that last part, 
about keeping them from their work. 

TRIAL EXAMINER: All right, that may be stricken. The fact 
that he talked to the girls may stand. | 

Q. (By Mr. Fawcett) And at any time did you observe him 
passing out any literature? A. Yes, sir, I did. : 

Q. Andon how many occasions did you do that? A. One. 

Q. And when was that? <A. Oh, the first part of April, the 


6th or 7th -- 7th of April, I think. : 
* * * * ! 
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Q. Now, on February the 7th, 1967, did you see Mr. Gunnoe in 
the store? A. Is that April 7th? 

Q. April 7th. A. Yes; yes, sir, I did. 

Q. When did you first see him? A. Well, I came out of the 
restroom and saw him handing out papers to the girls. 

Q. Now, in what part of the store did this occur? A. Back by 
the 7th Street steps, right next to the dress department, ladies' wear. 

Q. On what floor of the store? A. In the basement, my section. 

Q. You work in the basement section? A. Yes. 

Q. Is that correct? 

Now, what did you do when you saw him passing out -- what did 


you describe itas? A. Pieces of paper, letters. 

Q. Pieces of paper. What did youdo? A. I approached him in 
the dress department, and I said, "Mr. Gunnoe, you know you're not 
allowed to solicit in this store. Iam going to have to ask you to leave.” 

He said, "Well, I'm not leaving," and he also said, "You have no 
no-solicitation signs posted.” 

And I said, "We do have the no - solicitations posted and I will 
be glad to show them to you,” and he just looked at me and didn't answer. 

I said, "I have to give you one of two choices. Either you will 
have to leave, or I'm going to have to call the police.” 

He said, "Well, I'm not leaving," and so I went to the phone and 
called the office to have them call the police. 

* * * * * 

Q. Were you able to see Mr. Gunnoe while you were making the 
telephone call? A. Yes, sir, I was. 

Q. What was he doing during this interval? A. Well, he went 
on through the dress department, and then he came back out of the 
dress department about the time I got done with my phone call. 
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Q. You said he went through the dress department. Was he 
doing anything other than walking through the dress department? 
A. Well, he passed out another letter. | 
Q. He was passing out a letter? A. Yes, sir. : 
* * * * | * 
Q. (By Mr. Fawcett) You had said it was a piece of paper? 
A. Yes, sir. | 
Q. Did he continue to pass out -- or you tell us what he did? 
A. Well, after I made my phone call and he came out, back out of 
the dress department, he went to the front part of the basement to 
the front quick service station, and he laid the piece of paper on 
the counter there beside one of the girls, and I walked up and picked up 
the paper and glanced to see what it was, and it was a letter from the 
Union. | 
I laid it back down on the counter. 
Q. Now, at that time, did you take -- you took the paper from 


the counter, is that what I understand your testimony to be? A. Yes, 


sir, off the quick service station. 

Q. Did you ever take, at that time, a piece of paper from any 
employee? A. No, sir, I did not. : 

Q. Was there any employee at the quick service station? 
A. Yes, sir. This was outside of the quick service station; it wasn't 
-- the girl was standing outside of the quick service station, the girl 
was Barbara Brookover. | 

Q. Will you just explain what the quick service station is, so 
we get the picture? A. This is where we set up the electrical 
registers, and customers can pick up the merchandise at the counter 
and take it to the quick service station so they don't have to be held 


up, waiting for someone to wait on them. 
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553 Q. Icome back to the other question that I asked. This piece of 
paper, where was it, that you picked up? A. It was laying right here. 

Q. Across the counter, then? A. Across the counter there. 

Q. Where was the girl? A. She was standing on the outside. 

Q. She wasn't at her usual place? A. No, she wasn't. She 
wasn't operating the quick service station; she was standing on the 
outside of it. 

Q. She was not operating the station? A. No, sir. 

Q. Please tell us further your observation or any conversation 
that you had with Mr. Gunnoe? A. At this same time? 

554 Q. Yes, sir; yes, sir, after you picked up the paper and put it 
back down, what did you do? A. After I saw what it was, I had picked 
it up and saw it was a letter from the Union, I placed it back down on 
the counter where I picked it from, and I continued to follow Mr. Gunnoe 
through the hardware department, and approximately at that time 
Mr. Meyer came down and Mr. Nehis came down and Mr. Hubert had 
come down right at the time, at the time we were leaving the dress 
department, and he was also with me, and I had no more words, as far 
as words with Mr. Gunnoe, at that time, because Mr. Meyer came down 
and told him that he would have to leave. 

Q. Did you hear Mr. Meyer say thatto him? A. Yes, sir. 

Q. And did you hear any reply that Mr. Gunnoe made? A. He 
said he wasn't leaving. 

MR. WEINSTOCK: Objection. This is accumulative at this 
point. It’s in'the record two or three times, what occurred. 

TRIAL EXAMINER: All right. It isn't quite accumulative yet -- 

THE WITNESS: Well, excuse me. 

TRIAL EXAMINER: -- from the Respondent's point of view. 
This is only the second witness on that. 
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MR. WEINSTOCK: Third, I believe, your Honor. | 

TRIAL EXAMINER: Well, Mr. Meyer was not brought on by the 
Respondent, but the General Counsel. ! 

MR. FAWCETT: This is my first witness. 

MR. WEINSTOCK: Mr. Nehls testified. 

MR. FAWCETT: Oh, excuse me -- Mr. Nehls. 

TRIAL EXAMINER: That's why I said it is the second witness. 


I don't think two witnesses make it accumulative. 


If the point is reached that it becomes cumulative, then I will, 
on my own, stop it. I have done that with the Board's approval, but 
whether it's accumulative depends on the situation. | 

I had a case in Indiana in which there was the issue of the nature 
of mass picketing, and I had allowed them ten witnesses before I 
allowed it to be called accumulative. I ruled it was accumulative, 
and the General Counsel screamed, he thought he had 47 or thought he 
could put them on. i 

I don't think it's accumulative, but I wish the record to point out 
that I have considered Mr. Meyer as your witness, because you put 
him on, in determining whether or not it's accumulative, either you or 
Mr. Gravitt. I don't recall. | 

All right, go ahead. A. Mr. Meyer asked him to leave, and 
approximately the same time, Mr. Nehls got on one side of him, and 
Mr. Hubert was on the other side of him, and Mr. Meyer told him to 
leave, and he said he wasn't going to leave and he started loudly 
voicing that he wasn't going to leave, and, ‘Why don't you want a 
Union in the store,’ and waving the papers in the air and carrying on. 

* * * * | * 
Q. Did you have your hand on Mr. Gunnoe? A. No, sir. 
Q. You never had your hand on Mr. Gunnoe? A. Never 


touched him. | 
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Q. Who had their hands on Mr. Gunnoe? A. Mr. Nehls and 
Mr. Hubert were on either side of him, they were possibly touching 
him. 

= « * oe ca 

Q. (By Mr. Fawcett) Just tell us what happened to the end of 
this incident. A. Well, going back a little bit, Mr. Meyer told him to 
leave, and they were on either side of him and they gave him a little 
nudge. He wouldn't move, so they let loose of him and started up the 
steps. 

Mr. Gunnoe did, after he made his little speech. 

MR. GRAVITT: We object to that connotation of "his speech." 

TRIAL EXAMINER: The words "little speech" may be stricken. 

Q. (By Mr. Fawcett) You just tell us what happened. A. Well, 
it's what happened. 

Q. All right. 

TRIAL EXAMINER: If there is any speech made, you may give 
the words, but I don't want you to characterize anything. 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: That's for me to decide. If there's any 
words, you may say them and identify the speaker. 

* x a am * 

Q. -All right. Now, you have testified that-- A. He raised 
his arms and was waving the papers. 

Q. What did he say? A. He said, "What's wrong? Don't you 
want a union in here? Don't you want a union in here?” 

Mr. Nehls asked him if he would like a soapbox to stand on. 

Q. Was there any reply to that? A. No, sir. 

Q. Where did this occur in relation to where they were 
standing? 

Had the positions changed any? A. No, sir. This happened 
at the foot of the Market Street steps. 
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Q. Now, did you hear Mr. Brooks, at any time, ask Mr. Meyer 
to show him a no-solicitation rule? A. No, sir, I did not. 

Q. Would you have heard it if it had been asked at that time? 

MR. ORLOVE: Objection. | 

TRIAL EXAMINER: I'll sustain the objection. 

Q. (By Mr. Fawcett) Did Mr. Gunnoe ever ask = to show 


him a no-solicitation rule? A. No, sir. 


Q. Did you ever, did you ever tell him that you would show him 


nothing? A. No, sir. | 


| 
* * * * iia hae 
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CROSS-E XAMINATION 
Q. (By Mr. Weinstock) Mr. Jackson, you are an assistant 
manager of the Parkersburg store, is that correct? A. Yes, sir. 
Q. And you have two sections in this store, is that correct? 
A. There are four sections in the store. : 
Q. "How many are you responsible for," is my question. 
A. Iam responsible for one section. | 
* * * * | * 
Q. You have two floor supervisors under you, is that correct? 
A. I have two floor girls, yes. | 
* * * * * 
CROSS- EXAMINATION 
Q. (By Mr. Orlove) Let me ask you to go back to the instruc- 
tions that Mr. Meyer gave you. 
When was that, about? A. Approximately the first part of 
February, some time around in there. : 
Q. What did he tell you, again? <A. He told ae observe 


Mr. Gunnoe when he was in my section and to keep him: from disrupting 


the organization and soliciting the girls in the store. | 
Q. Did you know Mr. Gunnoe at that time? A. Mr. Meyer 
had pointed him out to me. : 


| 
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Q. Do you know what Mr. Meyer was referring to, or did he 
say why he wanted Mr. Gunnoe observed? A. Well, I know he was a 
Union representative. 

Q. How did you know this? A. Mr. Meyer told me when he 
pointed him out to me. 

Q. What did he tell you? A. It's Mr. Gunnoe, he pointed him 
out to me, and he said he was a Union representative and he wanted me 
to observe him when he was in my section, so that he would not solicit 
or disrupt or disturb the operation of the store. 

Q. What else? Did he say anything more? A. Other than for 
me to keep out of it. 

MR, FAWCETT: I didn't hear the last part of the answer. 

THE WITNESS: Other than for me to stay out of it, to do nothing. 

Q. (By Mr. Orlove) Had you seen him talking to the girls? 

A. Yes, sir. 

Q. Did you hear what he said? A. No, sir. 

Q. Did you see him make purchases? A. I don't recall any 
in my section. 

* * * a * 
ROBERT W. HUBERT 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 
* a % oe ae 
DIRECT EXAMINATION 

Q. (By Mr. Fawcett) Your occupation is what, Mr. Hubert? 

A. I'm an assistant manager at the G. C. Murphy Company here in 
Parkersburg. 

Q. How long have you been an assistant manager at the store 

in Parkersburg? A. For a little over three years. 


* * * * * 
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Q. Now, did you receive some instructions from your manager, 
Mr. Meyer, in regard to Woodrow Gunnoe? A. Yes, sir. He 
instructed me that whenever I saw him in the store in any area, that 
I was to keep him under observation so that he did not solicit our 
employees during their working hours, or disrupt service at all. 

Q. And approximately when did this conversation take place or 
did you receive these instructions? A. Oh, some time in early 
February while I was working the drug store counter with Mr. Meyer, 
and Mr. Gunnoe approached on the floor and asked him for the name of 
the head of our public relations department, and the address, this is 
when Mr. Meyer told me who it was. : 

And that was the very first incident that I had with him. 

Q. Did you participate in that conversation at all? A. No, sir, 
I didn't. : 

Q. And thereafter, did you have occasions to observe Mr. 
Gunnoe? A. Yes, sir. Thereafter, he was in the store daily, 
sometimes twice a day. : 

Q. And what did you observe that he was doing while he was 
in the store? A. Why, he would stop and talk to various girls while 


he was in the store. | 
Q. Now, which section are you in charge of? A. Iam in 
charge of the front section, which is the Market Street entrances. 
Q. Did you ever observe him passing out any papers? 
A. Yes, sir, I did. : 
Q. And how often? A. Just on one occasion. | 
Q. When was that? A. This was the afternoon of April the 
7th. | 
Q. Did you ever have any conversations with Mr. Gunnoe? 
A. Yes, sir. 
Q. Well, would you please tell us when and approximately 


what time and where and what they were? A. I can't tell the exact 


566 


266 


date, but I sat down next to him in the restaurant one day and ordered 
a cup of coffee and said, "You buying today, Woody," and he said, "Sure, 
I'll buy you a cup of coffee." 

And he talked about what a nice bunch of girls we had in the store 
and what a beautiful store we had, and we talked about cars and so on. 

Q. I gather this was a rather friendly conversation? <A. Yes, 
sir. 

Q. All right. You don't know when this occurred? A. No, I 
can't tell you when it was. I mean, it had been after he had been 
coming in the store, yes. 

Q. Now, Mr. Hubert, when did you next talk to Mr. Gunnoe? 

A. That same day,-I saw him in the music department, and it was 
during the lunch hours, there was no sales girl, and I went back there 
and I said, "Can I help you with something?” 

And he says, "T' m telling you that I'm the Union representative 
and you're violating the law.” I said, "Woody, I'm a Murphy repre- 
sentative, I’m just here to help you. What can I help you with?" 

He'got red in the face and pulled out a notebook and wrote some- 
thing down. 

sd & a * * 

Q. Now, let me ask you to hold that for just a minute. Did you 
at any time, while you were talking to Mr. Gunnoe at the restaurant 
counter, state to him that, "We are going to be living with you when 
you are in the store?" A. No, sir, I did not. 

Q. All right. On April the 7th, where were you? A. Why, I 
was probably in my section, I was in my section. 

Q. That would be? A. That would be upstairs on the first 
floor. 

Q. Upstairs? A. (Witness nods affirmatively.) 

Q. Just tell us what happened? A. Well, my bell rang, and I 
went to the phone and answered it, and she said, "Mr. Jackson needs 
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you in the basement." So I went down the backstairs and when I come 


down off the stairway, I saw Mr. -- 


* * ae * * 


Q. Then, what did youdo? A. I went down the back stairs 
to the basement, and when I got down there, I saw Mr. Gunnoe and the 
other gentleman going up through the store. I caught up with them when 
they were in the hardware department, and, of course, they were 
passing out these slips all the time. 

Q. Who were "they?" 

You said "They were passing out these slips." Just tell us what 
you mean by that? A. Well, I saw them hand slips to a) sil by the 
name of Hilda Terrel and Barbara Brookover. | 

Q. Okay, proceed. A. By the time I got there, I got to them at 
the hardware department, I said, ‘Woody, you're not permitted to pass 


i 
! 
| 


out slips here in the store and we have no-solicitation signs posted and 

I'd like you to leave." | 
He ignored me, he continued to do it. At that time, *Mr. Meyer 

and Mr. Nehls come down, and Mr. Meyer also said, “Mr. Gunnoe, 


you're not permitted to solicit during the store hours, we'd like you to 
leave or we're going to have you arrested." | 

He ignored us -- or Mr. Nehls got a hold of one arm and I got 
a hold of the other and we tried to move him toward the stairway and, 
of course, when he wouldn't move and he started hollering in a loud, 
boisterous voice, rather than create a disturbance, we let go. 

MR. ORLOVE: I object to all the adjectives in = like 
"boisterous." | 

TRIAL EXAMINER: All right, they may be stricken, including 


the noun word, the one noun “disturbance.” : 


* * * * * 


369 


970 


O71 


268 

Q. You were telling us about the conversation with Mr. Meyer. 
A. Well, he also told Mr. Meyer that he was not leaving, and he began 
to holler in a loud voice. 

Q. Now, what did he say? A. That's the point where he said, 
"What's the matter? Don't you want the people to know we want a 
Union in here? Don't you want the Union in here?" 

And he had his hand in the air, with some papers in it. 

Q. Now, at this time, had Mr. Gunnoe and Mr. Meyer or you 
changed positions materially? A. Well, yes. When we let go of him, 
he moved forward, and he was at the counter near the foot of the steps 
when this happened. 

Q. When he moved forward? How did he move forward? 

A, Oh, under his own power. 
ca > cd * * 

Q. Did you hear Mr. Brooks ask Mr. Meyer to show him a no- 
solicitation rule? A. No, sir, he did not. 

Q. Did you hear Mr. Brooks say anything? A. He didn't say 
a word, other than to me, "You'll have an assault charge against you.” 

* * 4 % ak 

Q. Now, when Mr. Meyer had given you his instructions in regard 
to Woodrow Gunnoe, did he say anything else to you at that time? 

A. Yes. He said that we were to stay out of this. He said: If anybody 
came to you with anything, why, you were simply to refer him to 
Mr. Meyer. 

cs * cd * * 

Q. (By Mr. Fawcett) Mr. Hubert, you left us with you in the 
basement and told us what had happened in the basement. 

What did you do thereafter? A. Well, everybody went upstairs, 
Mr. Gunnoe and Mr. Brooks went back and sat down in the restaurant. 
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Of course, I mainly tried to stop the girls and the crowd from gathering 
in this area, to see what was happening. ! 
Q. You didn't go upstairs? A. Yes, sir, I went Isp to the main 
sales floor. : 
Q. Did you have any further conversation with Mr. Gunnoe 
upstairs? A. No, sir, I did not. : 
CROSS EXAMINATION _ 


* * | * 
Q. You testified Mr. Gunnoe Sn move? a” Under his force. 


* 


Q. But you fellows were holding his arms -- A. If you will 
read the statement there, I said: When he started in to hollering and 
carrying on, we let go. 

Q. Isee. | 

Where were Mr. Gunnoe's arms when you were holding them? 
A. They were at his side. | 

Q. Then he couldn't possibly wave anything if he had his hands 
at his sides? A. I said, when he started to hollering, we let go, and 
this is when he waved his arms. : 

Q. Was he hollering because you were hurting him? A. No. 
He was hollering, "Don't you want the Union in here?" | 


Q. Ididn't ask you what he was hollering. A. Then he wasn't 


| 
Q. You said he moved under his own volition; is that your 


hollering because he was in pain. 


testimony? A. That is my testimony. 
a * * xk | * 
Q. And it was your job to keep the sales girls away from any 
disturbance in the store? A. Any time there is a disturbance, this 
is my job, to try to keep them calm. 
* *x * a : * 
MR. FAWCETT: Mr. Examiner, this concludes the Respondent's 
| 
case with the exception that Iam unable to bring into court as a witness, 


Ralph Wallace. | 
| 
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Ralph Wallace is a management trainee who appears in this 
record. He had a serious operation last week, a kidney operation, and 
he was returning from the hospital yesterday. 

575 It is my understanding and information that the doctor does not 
permit him to be disturbed. He is confined to his home and we are 
unable at this time to bring him into court, and I respectfully request 
that we be permitted, at some future time, to complete our defense 
with the witness, with the testimony of Ralph Wallace. 

TRIAL EXAMINER: Let me say this. I discussed this with you 
gentlemen off the record, and I told you I have had experience with 
respect to witnesses who do not come to the hearings. I have held 
hearings in hospitals and I have held hearings at the homes of 
witnesses who are too ill to come to the hearings. 

Apparently this man has recovered from the operation, and Iam 
perfectly willing to go to his home and take his testimony. I don't like 
to keep the record open too long because, you know, Congress has 
criticized the Board -- and this impliedly includes the Trial Examiners -- 
for delaying the hearings. 

I think the nature of the hearing is such that it ought to be decided 
as soon as possible. Will you try to make arrangements for us to go 
to Mr. Wallace's home? 

MR. FAWCETT: Your Honor, I have already done that, and the 
doctor does not permit it. He has not recovered from his operation, 
he has just returned from the hospital yesterday, he is confined to his 
bed, and he’s not able to be interrogated. 


5 x * * * 
576 TRIAL EXAMINER: Let me hear from the General Counsel and 
Mr. Orlove. 
* * * * * 


MR. GRAVITT: Your Honor, the General Counsel is interested 
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| 

in concluding the case. We are here, ready to proceed, and we feel 
that while it may be unfortunate, that it isn't crucial to the hearing, 
and we would oppose the record being not closed at this time or when- 
ever we conclude this session. : 

Of course, the way we look at it is that it is just probably 
accumulative, anyway, but it is not for us to determine that. We feel 
that notice was given prior to the hearing, that everything has been 
done, and that we should have a decision in the case. ! 

We don't want to be criticized for delaying this matter, we want 
to move along, and we feel that the decision should be entered in this 
case. : 

TRIAL EXAMINER: Mr. Orlove? | 

MR. ORLOVE: Of course, as I indicated at the opening of the 
hearing, the Charging Party is interested in as expeditious a proceeding 


and decision as is possible. 


577 TRIAL EXAMINER: I think you're entitled to that, 

MR. ORLOVE: But I would like to raise this point for Trial 
Examiner. The formal records, the formal papers will indicate 
substantial continuance at the request of the Respondent and, in addition, 
this hasn't been raised to date, we have had at least one other witness 
that I know of that the Charging Party has, who at present is expecting 
a child at any moment. 7 

She was an important witness to us, but, because of this condition, 
and the fact that her doctor indicated that it might be detrimental for her 
to take the witness stand and be under the strain, we have just decided not 
to call her as a witness -- : 

TRIAL EXAMINER: Is it possible -- : 

MR. ORLOVE: -- and we have suffered that inconvenience. Buy 
my point is, that we feel, as does the General Counsel, that the case 


must be expedited and decided as soon as possible. 
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_ TRIAL EXAMINER: Is it possible that you gentlemen, if I declare 
a recess, that you gentlemen can explore the possibility of that, what 
Mr. Wallace's testimony would be, not the facts, but only what he would 
testify to if he were here? 

I will declare a recess, then if you cannot agree on this, I will 
have to make a decision; but before I make that decision, I will ask 
some questions, but I don't want to ask those questions now. 

At this time I will declare a recess for the purpose of exploring 
the possibility -- 

MR. FAWCETT: Just before we recess, I would like to say, also, 
on behalf of G. C. Murphy Company, Respondent, that I am certainly 
most anxious to have this matter determined as expeditiously as 
possibie. 

TRIAL EXAMINER: I agree, and no one has accused you of 
trying to use Wallace for the purposes of delaying. 

MR. FAWCETT: No. This is an unfortunate occurrence that no 
one has control of. 

= x x * * 
(Recess taken.) 

TRIAL EXAMINER: On the record. 

MR. FAWCETT: If your Honor please, in an effort to solve our 
problem in regards to Ralph James Wallace, the parties have agreed 
to submit, subject to your approval, of course, as a Joint Exhibit, 
the affidavit of Ralph James Wallace, which was taken by Albert E. 
Jacobson, National Labor Relations Board Field Examiner, out for the 
Ninth Region, on the date of the 10th day of May, 1967. 

TRIAL EXAMINER: Of course, I will approve this since the 
parties are in agreement on this. 

Mr. Gravitt? 
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MR. GRAVITT: Since this gentleman's doctor has said we 
shouldn't disturb him, we have no objection to honoring it or to have 
the document or notes go into evidence. | 

TRIAL EXAMINER: Mr. Orlove? ) 

MR. ORLOVE: In the interest of expediting this hearing, we will 
not object to the introduction of that. 

* * * * ae 
GEORGE E. MEYER 


was recalled as a witness and, having been previously duly sworn, was 


examined and testified further as follows: | 
DIRECT EXAMINATION : 

Q. (By Mr. Fawcett) Mr. Meyer, you were presént when Mr. 
Jack Brooks testified that he and Mr. Gunnoe, on April the 7th, were 
informed by you that there was a no-solicitation rule and that Mr. 

unnoe asked you to see the sign, and you said you didn't have to show 

him anything, and get out of the store. 

Would you make your observation on that? 

MR. GRAVITT: Objection. 

MR. WEINSTOCK: Objection. 

MR. ORLOVE: Objection. 

Q. Is that true or not? 

TRIAL EXAMINER: What is your objection? 

MR, ORLOVE: Objection. 

MR. WEINSTOCK: Objection. 

TRIAL EXAMINER: What is your objection? 

MR. ORLOVE: Improper rebuttal. 

MR. GRAVITT: Same objection for General Counsel. 

MR. ORLOVE: The only rebuttal put on in the case was mine, 
by putting on Mr. Gunnoe, and this does not rebut that testimony. 
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MR. FAWCETT: No, but this is my rebuttal to your case in 
chief. 

MR. ORLOVE: You had your case in defense to do that. 

MR. FAWCETT: Oh, no, I have never. 

TRIAL EXAMINER: Maybe it is that I am responsible for this. 
I had said at the time when this witness was on the stand, that you 
could put him on later, and that at a later time you could put on any 
additional evidence, but you would have to cross-examine at that time 
with respect to all matters relating to his direct examination. I 
thought that it was clear. 

Now, on his direct examination -- 

MR. FAWCETT: This was not direct. 

TRIAL EXAMINER: Wait a minute. On his direct examination, 
he did testify as to the incident. Therefore, you should have brought 
out everything with respect to that incident on your cross-examination, 
but it may be that you misunderstood me, so I am going to allow it, 

I don't want to be accused of misleading counsel. But I thought 
it was clear that you had to ask all of your questions as to that incident 
at the time you cross-examined the witness. But go ahead. 

If this is going to take a long time, I'd rather not allow it because 
it may delay the hearing. 

MR. FAWCETT: No. No. 

TRIAL EXAMINER: But a couple of short questions, I will 
allow, strictly as a discretionary matter. 

The objection, I think, is well taken. 

MR. FAWCETT: Well, Jack Brooks testified after Mr. Meyer 
was called as a witness by the Charging Party. 

TRIAL EXAMINER: I don't want to discuss this any further. I 
say, you may ask the questions, although the objection is well taken. 

Q. (By Mr. Fawcett) Do you have it? Do you know the question? 
A. Yes, I know the question. 
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| 
Q. Mr. Meyer, will you answer it, please? A. I did not state 

to Mr. Gunnoe that we would not show him anything. I told him we had 

a no-solicitation program in the store, that he was in the store illegally, 


and I asked him if he would please leave. 
* * * * ok 


588 Q. Now Mr. Gunnoe has testified that you followed him on 
several occasions. A. I did not, at any time, follow Mr. Gunnoe. I 
had occasion to be on the floor, and there have been times when I have 
passed him while I was working on the floor, and I instructed my 
assistants to keep an eye on him; and if he attempted to solicit the 
girls, that they were to observe him because, when they did this, he 
discontinued doing this and he left the store. | 

My position on the floor was, when I had occasion to go to the 

589 floor, that I did notice him on the floor at times. I never at any time 

kept him under observation, and my only contact with him was at the 


time of April the 7th. | 
SS * * * tena 
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Ccmacnesee nate + Form Approved 
(173-69 Budget Bureau No. 64-R001.22 
UNITED STATES OF AmtRICA 
NAT!ONAL LABOR RELATIONS BOARD 


SECOND AMENDED _CHARC™ AGAINST EMPLOYER 
7 


INSTRUCTIONS: File an origina! and + copies of this charge with NLRB Case No. 4237 

regional director for the region in which the alleged ua fair labor practice Sica 

occurred or is occarriag- April 25, 1967 

} 1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

| a Name of Exployer >. Number of Workers Employed 

' G. C. M hy Company approx. 90 

) ce. Address of Establishment (Street and sumber, city, State, ad, Employer Representative to Contact | ¢. Phone No. 
asc ZIP code) 712 Market Street 

| £ Type of Establishment (Factory, mine, wholesaler, etc.) &- Identify Principa! Product or Service 

Variety store and restaurant Variety store merchandise and 


b. The above-camed emplover has engaged in and is engaging in unfair labor practices within the meaning of section 8 (a), 
i sobsectices (1) and (3) and (5) of the National Labor Relations Act, 


as¢ these unfair labor practices are anfair labor practices affecting commerce within the meaning of the Act. 


|2. Basis of the Charge (Be specific as to facts, names, addresses, plants involved, dates, places, etc.) 

| On or about April 3, 1967, a demand was made by Food Store Employees Union, 
Local #347 on G. C. Murphy Company for recognition and bargaining for the 
employees of the Parkersburg store of G. C. Murphy Company. Even though 

i 


Signed authorization cards were offered to the company to prove our majority 
status recognition was refused. 


On or about January 19, 1967, the company discharged Mrs. Virla Poling be- 
cause of her sympathy and activity on behalf of the Food Store Employees Union. 


Oa or about March 8, 1967, a supervisory employee called one of the employees 
and told her that if the Union did not get in all of the girls who had signed appli- 
cations would be discharged. 


On or about March 18, 1967, an employee was called to the office and interrogated 


by an agent of the company in regard to their sympathy for the Food Store Employ - 
ees Union. 


As eat re 20 eer en oe ere 


On or about February 21, 1967, a supervisor interrogated and threatened two 
employees about their Union activity while the employees were working. 


On or about February 14, 1967, a supervisory employee kept a Union Agent under 
(see attached e #2 
3. Full Name of Party Filing Charge (If labor organization, give full name, including local name and number) 


Food Store Employees Union, Local #347 


4a. Address (Street and sumber, city, State, and ZIP code) 4b. Telephone No. 
P.O. Box 2751, Charleston, W. Va. 25330 346-9679 
5. Fall Name of National or International Labor Organization of Which It Is an Affiliate or Constituent Unit (To be filled in 

: when charge is filed by a labor organization) 

Amalgamated Meat Cutters and Butcher Workmen of North America, AFL-CIO 

& 
6. DECLARATION 
1 declare that J have read the above charge and that the statements therein ate true to the bent of my knowledge and belief, 


Secr ~ 
ge) (Title, if any) 


Address P.O. Box 2751, Charleston, W. Va. 346-9679 
elephone sumbe 


WILLFULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S, CODE, TITLE 18, 
SECTION 1001) 
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Page #2 - G. C. Murphy Co. April 24, 1967 


surveillance in the presence of employees eligible for the bargaining 
unit and told the employees to take a good look at that man. 


On or about March 25, 1967, an agent of the company called an employee 
to the office and interrogated and threatened him with discharge should 
he sign a Union application. | 

On or about March 27, 1967, a supervisory employee told an eligible 
employee for the Union that if she wanted her hours increased she 
should have a talk with the store manager concerning the Union. 


On or about March 28, 1967, two assistant managers kept under sur- 
veillance a Union Representative in the presence of employees in the 
Parkersburg store. | 


On or about the 20th of March, 1967, a supervisory employee interrogated 
an employee about their Union activity on behalf of the Food Store 
Employees Union. 


| 
Since on or about the middle of December the employees have been 
told by supervisory employees they would lose their vacation rights, 
hospitalization insurance, Christmas bonuses, and all other benefits 
should a Union come into the store. 


On or about March 24, 1967, the local personnel director of the G. C. 
Murphy store in Parkersburg did interrogate an employee about her 
Union activities and suggested to her that she talk to other employees 
to attempt to discourage them from signing Union cards. 

On or about March 16, 1967, two assistant managers harrassed and 
kept under surveillance a Union Agent in the presence of employees 
even though they were asked by the Union Agent not to do re 


On April 4, 1967, at 4:30 p.m., thirty minutes before the store closing 
time, George Myers, store manager of G. C. Murphy Company, closed 
the Murphy store. Employees were forced by supervisory personnel 

to attend a company meeting where the employees' rights were violated. 
Threats were made to the employees because of the sympathy for the 
Food Store Employees Union which the employees had. 


On April 4, 1967, at 4:30 p.m. Assistant Manager Nehls physically 
forced an employee to attend the above-mentioned meeting. | 
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On or about March 30, 1967, a supervisor interrogated an employee 
about the Union activity. 


On April 3, a supervisor interrogated and threatened an employee with 
a cut in hours or with discharge should the Union be successful in 
organizing the Murphy store. 


On April 3, 1967, a supervisor created the impression to an employee 
that he knew who had signed for the Union because the home office had 
called and told him so and it was going to be too bad for the ones who 
had signed for the Union. 


On or about April 4, 1967, a supervisor forcibly took the Union literature 
away from an employee on company property. 


On or about April 4, 1967, a company supervisor had an agent of the 
company to go through the store and take Union literature away from 
employees. 


On or about March 1, 1967, George Myers, store manager, threatened an 
employee with discharge should the Union be successful in organizing 
the Murphy store. 


On or about March 1, 1967, George Myers, store manager, told an em- 
ployee that before she signed a Union card and made her decision about 
the Union she should discuss this matter with him. 


On or about March 25, 1967, a supervisor followed an employee out into 
an alley and attempted to get the employee to withdraw her support from 
the Food Store Employees Union. 


By these and other acts the G. C. Murphy Co, has been and is in violation 
of Section 8 (2), subsections (1) and (3) and (5) of the Act as amended. 
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UNITED STATES OF AMERICA : 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 9 : 
| 
In the Matter of | 
G. C. MURPHY COMPANY i 
and Case No. 9-CA-4237 


FOOD STORE EMPLOYEES UNION, 

LOCAL NO. 347, AMALGAMATED 2 
MEAT CUTTERS AND BUTCHER | 
WORKMEN OF NORTH AMERICA, AFL-CIO | 


COMPLAINT 
AND 
NOTICE OF HEARING | 

It having been charged by Food Store Employees Union, Local 
No. 347, Amalgamated Meat Cutters and Butcher Workmen of North 
America, AFL-CIO, herein called the Union, that G. C. Murphy Company, 
herein called the Respondent, has engaged in, and is engaging in, unfair 
labor practices affecting commerce as set forth and defined in the 
National Labor Relations Act, as amended, 29 U.S.C. Sec. 151 et seq., 
herein called the Act, the General Counsel of the National Labor 
Relations Board, herein called the Board, on behalf of the Board, by 
the undersigned Regional Director for Region 9, pursuant to Section 
10(b) of the Act and the Board's Rules and Regulations, Series 8, as 
amended, Section 102.15, hereby issues this Complaint and Notice of 
Hearing and alleges as follows: 

1. The Charge, Amended Charge, and Second Amended Charge 
were filed by the Union on April 4, 1967, April 6, 1967, and. April 25, 
1967, respectively, and served on the Respondent by registered mail 
on April 6, 1967, April 7, 1967, and April 27, 1967, respectively. 

2. (A) Respondent is a Pennsylvania corporation engaged in 


the retail sales of various merchandise including ready-to-wear 
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clothing, sporting goods, hardware, household goods, toys and cosmetics 
at various locations in the State of West Virginia and other States of the 
United States. Respondent's operations located in Parkersburg, West 
Virginia, are involved in this proceeding. 

(B) During the past 12 months, which is a representative 
period, Respondent, in the course and conduct of its business operations, 
had a gross volume of retail sales in excess of $500,000. During the 
same period, Respondent had a direct inflow, in interstate commerce, 
of materials, goods, and products valued in excess of $50,000 which it 
purchased and had shipped directly to it in the State of West Virginia 
from points outside the State of West Virginia. 

(C) At all times material herein, Respondent is, and has 
been, an "employer" as defined in Section 2(2) of the Act, engaged in 
“commerce” and in operations “affecting commerce” as defined in 
Section 2(6) and (7) of the Act, respectively. 

3. At all times material herein, the Union is, and has been, a 
labor organization as defined in Section 2(5) of the Act. 

4. At all times material herein, the following-named persons 
occupied positions set opposite their respective names and are, and 
have been, agents of Respondent, acting on its behalf and supervisors 
as defined in Section 2(11) of the Act: 


George Meyer Store Manager 

Harry Nehls Assistant Store Manager 

James Jackson Assistant Store Manager 

Robert Hubert Assistant Store Manager 
Ralph Wallace Management- Trainee 
Arch Lee Roberts Stock Room Manager 
Leona H. Wigal Floor Lady 


Leona M. Morris Floor Lady 
Hazel Mae Gorby Floor Lady 
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5. Onor about the dates indicated below, the Respondent, at its 
said location in Parkersburg, West Virginia, interfered with, restrained, 
and coerced its employees in the exercise of rights guaranteed them in 
Section 7 of the Act by the following acts and conduct: : 

(A) The conduct of the said Meyer: 

(i) During the first week of March 1967, the exact date 
being unknown to the Regional Director, in telling an employee that 
should the Union be selected as collective-bargaining representative, 
several employees would be discharged and that the said employee would 
be discharged first; and in soliciting the said employee's withdrawal of, 
membership in, and support for, the Union. | 

(ii) On or about March 15, 1967, in engaging in sur- 
veillance of employees' protected concerted activities by following a 


Union representative around Respondent's premises in the presence of 


said employees. 

(iii) On or about April 7, 1967, in forcibly ejecting a 
Union representative from Respondent's premises and attempting to 
have said Union representative, and a second Union representative who 
was accompanying him, arrested, all in the presence of its said em- 
ployees. : 

(B) The conduct of the said Nehls: | 
(i) On or about February 13, 1967, in interrogating an 

employee about the union activities of said employee, and those of other 
of Respondent's em ployees, and in creating the impression that he 
(Nehls) had the union activities of said employee under surveillance by 
informing the said employee that he (Nehls) understood that = 
representatives had visited her. | 

(ii) On or about February 14, 1967, and for several days 
thereafter, the exact dates being unknown to the Regional Director, in 
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following a Union representative around Respondent's premises in the 
presence of its said employees, thereby engaging in surveillance of 
the protected concerted activities of Respondent's employees. 

(iii) In late February 1967 or early March 1967, the 
exact date being unknown to the Regional Director, in interrogating an 
employee about the said employee's union activities. 

(iv) During March 1967, the exact date being unknown to 
the Regional Director, and thereafter in March 1967 and early April 
1967, the exact dates being unknown to the Regional Director, in re- 
peatedly interrogating an employee about the said employee's union 
activities and in repeatedly creating the impression that he had the 
said employee's union activities under surveillance by indicating to the 
said employee that he was aware that said employee was friendly with 
a Union representative. 

(v) On or about April 7, 1967, in forcibly ejecting a 
Union representative from Respondent's premises and in attempting to 
have said Union representative, and a second Union representative who 
Was accompanying him, arrested, all in the presence of its said em- 
ployees. 

(C) The conduct of the said Jackson: 

(i) On or about March 16, 1967, and for several days 
thereafter, the exact dates being unknown to the Regional Director, in 
closely following a Union representative around Respondent's premises 
in the presence of its said employees, thereby engaging in surveillance 
of the protected concerted activities of Respondent's employees. 

(ii) On or about April 7, 1967, in closely following a 
Union representative around Respondent's premises, and in forcibly 
ejecting said Union representative from Respondent's premises, and in 


attempting to have said Union representative, and a second Union 
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representative who was accompanying him, arrested, all in the presence 
of its said employees. | 
(D) The conduct of the said Hubert: | 

(i) On or about March 16, 1967, and for several days 
thereafter, the exact dates being unknown to the Regional Director, in 
closely following a Union representative around Respondent's! premises 
in the presence of its said employees, thereby engaging in surveillance 
of the protected concerted activities of Respondent's employees. 

(ii) On or about April 7, 1967, in closely following a 
Union representative around Respondent's premises, and in forcibly 
ejecting said Union representative from Respondent's premises, and in 
attempting to have said Union representative, and a second Union 
representative who was accompanying him, arrested, all in the presence 
of its said employees. : 

~ (E) The conduct of the said Wallace: 

(i) In late February 1967, the exact date being unknown to 
the Regional Director, in creating the impression that he (Wallace) had 
two employees’ union activities under surveillance by telling the said 
employees that their names had been given to the Personnel Office 
because they had signed Union authorization cards. 

(ii) During March 1967, the exact date being unknown to 


the Regional Director, in soliciting an employee to report on the union 
activities of other employees. | 

(iii) During March 1967, the exact date Seine a enkaowa to 
the Regional Director, in creating the impression that he (Wallace) had 
an employee's union activities under surveillance by indicating to the 
said employee that he (Wallace) was aware of the said employee's activ- 
ities on behalf of the Union. | 

(iv) In early March 1967, the exact date being unknown 
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to the Regional Director, in creating the impression that he (Wallace) 
had employees’ union activities under surveillance by telling an 
employee that he (Wallace) knew the names of all employees who had 
signed Union authorization cards; and in threatening the said employee 
with continued surveillance by telling the said employee that other 
supervisory personnel of Respondent were attempting to determine 
the names of all employees who had signed Union authorization cards 
and that he (Wallace) could receive $10.00 from Respondent for the 
name of each such employee which he reported to Respondent's 
management. 
(F) The Conduct of the said Roberts: 

(i) On or about March 31, 1967, in interrogating an 
employee with regard to the said employee's union activities. 

(ii) During early April 1967, the exact date being unknown 
to the Regional Director, in interrogating an employee with regard to 
the said employee's union activities; in creating the impression that he 
(Roberts) had the said employee's union activities under surveillance 
by telling the said employee that he (Roberts) knew that the said em- 
ployee had signed a Union authorization card; and by threatening the 
said employee with reduction in hours and more onerous working 
conditions should the employees select the Union as their collective- 
bargaining representative. 

(iii) On or about April 14, 1967, in soliciting an employee 
to report on the union activities of other employees. 

(G) The conduct of the said Wigal: 
(i) On or about February 12, 1967, in interrogating an 
employee with regard to the said employee's union activities. 

(ii) On or about February 13, 1967, in creating the 
impression that she (Wigal) had an employee's union activities under 
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surveillance by telling the said employee that she (Wigal) knew that the 
said employee had signed a Union authorization card. : 

(iii) On or about February 22, 1967, in interrogating an 
employee with regard to the said employee's union activities. 

(iv) In late February 1967, the exact date being unknown 
to the Regional Director, in threatening an employee with loss of 
substantial benefits should the employees select the Union as their 
collective-bargaining representative. : 

(v) During March 1967, the exact date being unknown to 
the Regional Director, in interrogating an employee with regard to the 
said employee's union activities. | 

(H) The conduct of the said Morris: | 

(i) On or about February 10, 1967, in interrogating an 
employee with regard to the said employee's union activities. 

(ii) During the first week of March 1967, the exact date 


being unknown to the Regional Director, in creating the impression that 


she had an employee's union activities under surveillance by telling the 
said employee that she (Morris) knew the said employee supported the 
Union, and in threatening the said employee with loss of substantial 
benefits should the employees select the Union as their collective- 
bargaining representative. : 
(iii) On or about March 25, 1967, in interrogating an 

employee with regard to the said employee's union activities. 

(I) The conduct of the said Gorby: : 


(i) On or about April 5, 1967, in interrogating an employee 


with regard to the said employee's union activities. 
(ii) On or about April 14, 1967, in interrogating an 
employee with regard to the said employee's union activities. 
(J) The conduct of Respondent, at all times material herein, 


| 
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in maintaining, enforcing and giving effect to a no-soliciation rule of 
Respondent, set forth in its "Rules for Women Employees," an instruc- 
tion sheet for employees, which lists as one of the causes for dis- 
ciplinary action: 


"18. SOLICITATION of employees shall not be permitted 
on store premises during working hours by any 
persons, employees or outsiders, for any reason 
except for major charities. This will be done 
under the direction of the Company.” 


thereby unlawfully prohibiting solicitation by employees on behalf of any 
labor organization on Respondent's property. 

6. At all times material herein, a unit of Respondent's employees, 
appropriate for the purposes of collective bargaining within the meaning 
of Section 9(b) of the Act, consisted of: All selling and production 
employees, stock room employees and restaurant employees, but 
excluding a guard, the store manager, restaurant manager, office 
clerical employees and supervisory employees. 

7. Onor about April 3, 1967, and at all times thereafter, a 
majority of the employees of Respondent in the said unit, described in 
paragraph 6 above, designated or selected the Union as their exclusive 
representative for purposes of collective bargaining with the Respondent, 
and at all times since said date the Union has been, and is now, the 
exclusive representative for all employees in the said unit for the 
purposes of collective bargaining with the Respondent as to rates of 
pay, wages, hours, and other terms and conditions of employment. 

8. Onor about April 3, 1967, the Union requested, orally and in 
writing, and at all times thereafter has continued to request, the 
Respondent to bargain collectively with respect to rates of pay, wages, 
hours of employment and other terms and conditions of employment and 
to recognize the Union as the exclusive bargaining representative of all 
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the employees of Respondent in the unit described in paragraph 6 
above. | 

9, Since or or about April 3, 1967, and at all times thereafter, 
Respondent has refused, and continues to refuse, to recognize and 
bargain in good faith with the Union as the exclusive bargaining repre- 
sentative of its employees in the appropriate unit described in paragraph 
6 above by: i 

(A) Refusing to grant recognition to the Union as the exclusive 
bargaining representative of its said employees. 

(B) Refusing to meet with agents of the Union to discuss rates 
of pay, wages, hours, and other terms and conditions of employment of 
the said employees. | 

(C) Engaging in the conduct described above in paragraph 5 
for the purposes of undermining the majority status of the Union. 

10. By the acts and conduct alleged above, Respondent has engaged 

in, and is engaging in, unfair labor practices as defined in Section 
8(a)(1) and (5) of the Act, affecting commerce as defined in oe 2(6) 
of the Act. 

PLEASE TAKE NOTICE that on the 22nd day of hoes 1967, at 
10 o'clock in the forenoon (EDST) in the Grand Jury Room, No. 4014, 4th 
Floor, Federal Office Building, Parkersburg, West Virginia, a hearing 
will be conducted before a duly designated Trial Examiner of the National 
Labor Relations Board on the allegations set forth in the above Com- 
plaint, at which time and place you will have the right to appear in 
person, or otherwise, and give testimony. | 

You are further notified that, pursuant to Sections ae and 
102.21 of the Board's Rules and Regulations, Series 8, as amended, the 
Respondent shall file with the undersigned Regional Director, acting 
in this matter as an agent of the National Labor Relations Board, an 
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original and four (4) copies of an Answer to said Complaint within ten 
(10) days from the service thereof, and that unless it does so, all of 
the allegations of the Complaint shall be deemed to be admitted to be 
true and shall be so found by the Board. 

Form NLRB 4668, Statement of Standard Procedure in Formal 
Hearings Held Before the National Labor Relations Board in Unfair 
Labor Practice Cases, is attached. 

Dated at Cincinnati, Ohio, this 21st day of June, 1967. 

Original signed by 

John C. Getreu 

Regional Director 

National Labor Relations Board, 
Region 9 

2407 Federal Office Building 


550 Main Street 
Cincinnati, Ohio 45202 


Attachment 
STATEMENT OF STANDARD PROCEDURES IN FORMAL HEARINGS 
HELD BEFORE THE NATIONAL LABOR RELATIONS BOARD IN 
UNFAIR LABOR PRACTICE CASES 

The hearing will be conducted by a Trial Examiner of the 
National Labor Relations Board in accordance with the provisions of 
the National Labor Relations Act. the Administrative Procedure Act, 
and the Board's Rules and Regulations. Parties may be represented 
by an attorney or other representative and present evidence relevant 
to the issues. 

An official reporter will make the only official transcript of the 
proceedings, and all citations in briefs and arguments must refer to 
the official record. The Board will not certify any transcript other 
than the official transcript for use in any court litigation. Proposed 
corrections of the Transcript should be submitted, either by way of 
stipulation or motion, to the Trial Examiner for his approval. 
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All matter that is spoken in the hearing room while the hearing is 
in session will be recorded by the official reporter unless the Trial 
Examiner specifically directs off-the-record discussion. In the event 
that any party wished to make off-the-record statements, a request to 
go off the record should be directed to the Trial Examiner and not to 
the official reporter. : 

Statements of reasons in support of motions and objections should 
be specific and concise. The Trial Examiner will allow an automatic 
exception to all adverse rulings, and, upon appropriate order, an 
objection and exception will be permitted to stand to an entire line of 
questioning. | 

All exhibits offered in evidence shall be in duplicate. Copies Shall 
also be supplied to other parties. If a copy of any exhibit is not avail- 
able at the time the original is received, it will be the responsibility of 
the party offering such exhibit to submit the copy before the close of 
hearing. In the event such copy is not submitted, and the filing thereof 
has not for good reason shown been waived by the Trial Examiner, any 
ruling receiving the exhibit may be rescinded and the exhibit rejected. 

Any party shall be entitled, upon request, to a reasonable period at 
the close of the hearing for oral argument, which shall be included in the 
stenographic report of the hearing. In the absence of a request, the 
Trial Examiner may himself ask for oral argument, if at the close of 
the hearing he believes that such argument would be beneficial to his 
understanding of the contentions of the parties and the factual issues 
involved. | 

Any party shall also be entitled upon request made before the close 
of the hearing, to file a brief or proposed findings, and conclusions, or 
both, with the Trial Examiner who will fix the time for such filing. 

| 
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Attention of the parties is called to the following requirements 
laid down in Section 102.42 of the Board's Rules and Regulations with 
respect to the procedure to be followed before the proceeding is trans- 
ferred to the Board: 

No request for an extension of time within which to submit briefs 
or proposed findings to the Trial Examiner will be considered unless 
received by the Chief Trial Examiner in Washington, D.C. (or, in cases 
under the San Francisco, California branch office of Trial Examiners, 
the Associate Chief Trial Examiner in charge of such office) at least 
3 days prior to the expiration of time fixed for the submission of such 
documents. Notice of request for such extension of time must be 
served simultaneously upon all other parties, and proof of such service 
furnished to the Chief Trial Examiner or Associate Chief Trial 
Examiner, as the case may be. All briefs or proposed findings filed 
with the Trial Examiner must be submitted in triplicate, and may be 
in typewritten, printed, or mimeographed form, with service upon the 
other parties. 

In due course the Trial Examiner will prepare and file with the 
Board his decision in this proceeding, and will cause a copy thereof to 
be served upon each of the parties. Upon filing of the said decision, the 
Board will enter an order transferring this case to itself, and will serve 
copies of that order, setting forth the date of such transfer, upon all 
parties. At that point, the Trial Examiner's official connection with the 
case will cease. 

The procedure to be followed before the Board from that point 
forward, with respect to the filing of exceptions to the Trial Examiner's 
Decision, the submission of supporting briefs, requests for oral argu- 
ment before the Board, and related matters, is set forth in the Board's 
Rules and Regulations, Series 8, as amended, particularly in Section 
102.46, and following sections. A summary of the more pertinent of 
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these provisions will be served upon the parties together with the order 
transferring the case to the Board. | 
Adjustments or settlements consistent with the policies of the 
Act reduce government expenditures and promote amity in iabor re- 
lations. Upon request, the Trial Examiner will afford reasonable 
opportunity during the hearing for discussions between the parties if 


adjustment appears possible, and may himself suggest it. 


G. C. Exhibit 1(i) 
| 
ANSWER | 


G. C. Murphy Company, by its attorneys, David B. Fawcett, 
Griggs, Moreland, Blair & Anderson, hereby files its Answer to the 
Complaint in the above captioned matter, which Answer is as follows: 

1. Respondent admits the allegations in paragraph 1 of the 
Complaint. | 
2. Respondent admits the allegations in paragraph 2 of the 
Complaint. : 

3, Respondent admits the allegations in paragraph 3 of the 
Complaint. i 

4. Respondent denies the allegations in paragraph 4 as stated. 

It is specifically denied that at all times material herein, Ralph Wallace, 
Arch Lee Roberts, Leona H. Wigal, Leona M. Morris, and Hazel Mae 
Gorby are and have been, agents of Respondent, acting on its behalf and 
supervisors as defined in Section 2 (11) of the Act. It is averred that 
Ralph Wallace, while designated as a management trainee is, in fact, 

a full-time student working part-time in a management training program 
and is paid on an hourly basis. It is denied that Arch Lee Roberts is 


Storeroom Manager, and on the contrary it is averred that he is the head 
| 
| 


! 
| 
1 
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stockman, working for an hourly rate of pay. It is further denied that 
Leona H. Wigal, Leona M. Morris and Hazel Mae Gorby are Floor 
Ladies. On the contrary it is averred that they are floor-girls and 
part of the sales personnel, working for an hourly rate of pay. 

5. Respondent denies the allegations set forth in paragraph 5 
of the Complaint, and it is specifically denied that on or about the 
dates indicated in this paragraph the Respondent interfered with, 
restrained and coerced its employees in the exercise of rights guar- 
anteed them in Section 7 of the Act, and it is further specifically denied 
that: 

(A) (i) During the first week of March 1967, Meyer told an 
employee that-should the Union be selected as collective bargaining 
representative, several employees would be discharged and that the 
said employee would be discharged first; and in soliciting the said 
employee's withdrawal of, membership in, and support for, the Union. 

(ii) On or about March 15, 1967, Meyer engaged in the 
surveillance of employees protected concerted activities by following 
2 Union representative around Respondent's premises in the presence of 
said employees. On the contrary, Respondent avers that on several 
occasions on or about March 15, 1967, Union representatives, who were 
not employees of the Respondent's store, under the direction and 
instructions of the Union, insisted upon talking to, interrogating, solicit- 
ing and passing out Union literature to Respondent's employees on the 
sales floors of the store during working hours, although requested and 
asked to cease and desist from carrying on this unlawful procedure. 
Said representatives continued to do so, even after being requested to 
leave the store premises, because they were interfering with the orderly 
operation and conduct of the Respondent's retail sales business. 
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(iii) On or about April 7, 1967, Meyer in attempting to 
have the Union representative leave the Respondent's premises inter- 
fered with, restrained and coerced its employees. Respondent avers it 
attempted to have the said Union representative and a second Union 
representative who was accompanying him, arrested only after the said 
Union representatives had been requested to cease and desist their 
interference and annoyance of sales employees on the sales floor during 
working hours and the orderly operation of the Respondent's : business, 
all of which they refused to do and continued to so do even after ao 
quested to leave the store premises, which request was likewise ignored, 
and therefore Respondent resorted to its lawful right in endeavoring to 
have the Union representatives ejected from the store and/or arrested. 

(B) (i) On or about February 13, 1967, Nehls interrogated 
an employee about Union activities of said employee and those of other 
of Respondent's employees, and created the impression that he had the 
Union activities of said employee under surveillance by informing the 
said employee that he understood that Union representatives had visited 
her. : 

(ii) On or about February 14, 1967, and for several days 
thereafter, Nehls engaged in surveillance of protected concerted activities 
of Respondent's employees. On the contrary, it is averred that during 
the aforesaid period a person, not an employee of the Respondent and 
unknown to Nehls, was approaching and talking to Respondent 's em- 
ployees on the sales floors during their normal scheduled working 

hours, and in order to discourage this interference with the ‘Respondent's 
store operations, the said Nehls on these occasions approached and/or 
walked toward this unknown person for the purpose of breaking up this . 
conversation because no one is permitted to day in and day out interfere 
with the work of the sales person, which, in turn, disrupted the operation 


of Respondent's business. 
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(iii) In late February 1967, or early March 1967, Nehls 
interrogated an employee about the said employee's Union activities. 

(iv) During March 1967, and thereafter in March 1967 
and early April 1967, Nehis repeatedly interrogated an employee about 
the said employee's Union activities and repeatedly created the im- 
pression that he had the said employee's Union activities under sur- 
veillance by indicating to the said employee that he was aware that said 
employee was friendly with a Union representative. 

(v) On or about April 7, 1967, Nehls in attempting to 
eject a Union representative from Respondent's premises interfered with, 
restrained and coerced its employees. Respondent avers it attempted to 
have the said Union representative and a second Union representative 
who was accompanying him, arrested only after the said Union repre- 
sentatives had been requested to cease and desist their interference and 
annoyance of sales employees on the sales floor during working hours 
and the orderly operation of the Respondent's business, all of which they 
refused to do and continued to so do even after requested to leave the 
store premises, which request was likewise ignored, and therefore 
Respondent resorted to its lawful right in endeavoring to have the Union 
representatives ejected from the store and/or arrested. 

(C) {i) On or about March 16, 1967, Jackson engaged in 
surveillance of the protected concerted activities of Respondent's em- 
ployees. On the contrary, it is averred that during the aforesaid period 
a person, not an employee of the Respondent, was approaching and talking 
to Respondent's employees on the sales floors during their normal 
scheduled working hours, and in order to discourage this interference 
with the Respondent's store operations, the said Jackson on these 
occasions approached and/or walked toward this Union representative for 
the purpose of breaking up this conversation because no one is permitted 
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to day in and day out interfere with the work of the sales employees, which, 
in turn, disrupted the operation of Respondent's business. | 

(ii) On or about April 7, 1967, Jackson in attempting to 
eject a Union representative from Respondent's premises interfered 
with, restrained and coerced its employees. Respondent avers it 
attempted to have the said Union representative and a second Union re- 
presentative who was accompanying him, arrested only after the said 
Union representatives had been requested to cease and desist their 
interference and annoyance of sales employees on the sales floor during 
working hours and the orderly operation of the Respondent's business, all 
of which they refused to do and continued to so do even after requested 
to leave the store premises, which request was likewise ignored, and 
therefore Respondent resorted to its lawful right in endeavoring to have 
the Union representatives ejected from the store and/or arrested. 

(D) (i) On or about March 16, 1967, Hubert engaged in sur- 
veillance of the protected concerted activities of Respondent's employees. 
On the contrary, it is averred that during the aforesaid period a person, 
not an employee of the Respondent, was approaching and talking to 


Respondent's employees on the sales floors during their normal scheduled 
working hours, and in order to discourage this interference with the 
Respondent's store operations, the said Hubert on these occasions 
approached and/or walked toward this Union representative for the 
purpose of breaking up this conversation because no one is permitted to 
day in and day out interfere with the work of the sales person on the sales 
floor during working hours, which, in turn, disrupted the operation of 
Respondent's business. | 

(ii) On or about March 16, 1967, Hubert in attempting to 
eject a Union representative from Respondent's premises interfered with, 


restrained and coerced its employees. Respondent avers it attempted to 
| 


296 


have the said Union representative and a second Union representative 
who was accompanying him, arrested only after the said Union repre- 
sentatives had been requested to cease and desist their interference 
and annoyance of sales employees on the sales floor during working 
hours and the orderly operation of the Respondent's business, all of 
which they refused to do and continued to so do even after requested 

to leave the store premises, which request was likewise ignored, and 
therefore Respondent resorted to its lawful right in endeavoring to have 
the Union representatives ejected from the store and/or arrested. 

{E) (i) In late February 1967, Wallace created the impression 
that he had two employees’ Union activities under surveillance by telling 
the said employees that their names had been given to the personnel 
office because they had signed Union authorization cards. 

(ii) During March 1967, Wallace solicited an employee to 
report on the Union activities of other employees. 

(iii) During March 1967, Wallace created the impression 
that he had an employee's Union activities under surveillance by in- 
dicating to the said employee that he was aware of the said employee's 
activities on behalf of the Union. 

(iv) In early March 1967, Wallace created the impression 
that he had employees’ Union activities under surveillance by telling an 
employee that he knew the names of all employees who had signed Union 
authorization cards; and threatened the said employee with continued 
surveillance by telling the said employee that other supervisory per- 
sonnel of Respondent were attempting to determine the names of all 
employees who had signed Union authorization cards and that he could 
receive $10.00 from Respondent for the name of each employee which 
he reported to Respondent's management. Respondent further avers 
that at no time on the dates and times as averred in the Complaint, was 
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Wallace a supervisory employee, nor had he been authorized or in- 
structed by the Respondent to do any of the acts or take any of the 
actions toward other employees concerning any employee's Union 
activities, as is alleged in paragraph (E) (i), (ii), (iii) and (iv). 

(F) (i) Respondent neither admits nor denies the allegations 
set forth in paragraph (F) (i), (ii) and (iii), for the reason that these 
matters and facts are not within the Respondent's knowledge and there- 
fore demands strict proof thereof if the same should become material at 
the hearing in this case. Respondent further avers that at no time on the 
dates and times as alleged in the Complaint was Roberts a supervisory 
employee, nor had he been authorized or instructed by the Respondent 


to do any of the acts or take any of the actions toward other employees 
concerning any employee's Union activities, as is alleged in paragraph 
(F) (i), (ii) and (iii). | 

(G) Respondent neither admits nor denies the allegations set 
forth in paragraph G (i), (ii), (iii), (iv) and (v) for the reason that these 
matters and facts are not within the Respondent's knowledge and there- 
fore demands strict proof thereof if the same should become material 
at the hearing in this case. Respondent further avers that at no time 
on the dates and times as alleged in the Complaint was Wigal a super- 
visory employee, nor had she been authorized or instructed by the 
Respondent to do any of the acts or take any of the actions toward other 
employees concerning any employee's Union activities, as is alleged in 
paragraph (G) (i), (ii), (iii), (iv) and (v). ! 

(H) Respondent neither admits nor denies the allegations set 
forth in paragraph (H) (i), (ii) and (iii), for the reason that these matters ~ 
and facts are not within the Respondent's knowledge and therefore demands 
strict proof thereof if the same should become material at the hearing in 


this case. Respondent further avers that at no time on the dates and 
| 
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times as alleged in the Complaint was Morris a supervisory employee, 
nor had she been authorized or instructed by the Respondent to do any 
of the acts or take any of the actions toward other employees concerning 
any employee's Union activities as is alleged in paragraph (H) (i), (ii) 
and (iii). 

(I) Respondent neither admits nor denies the allegations 
set forth in paragraph (1) (i) and (ii), for the reason that these matters 
and facts are not within the Respondent's knowledge and therefore de- 
mands strict proof thereof if the same should become material at the 
hearing in this case. Respondent further avers that at no time on the 
dates and times as alleged in the Complaint was Gorby a supervisory 
employee, nor had she been authorized or instructed by the Respondent 
to do any of the acts or take any of the actions toward other employees 
concerning any employee's Union activities as is alleged in paragraph 
(1) (i) and (ii). 

(J) It is denied that the conduct of the Respondent in enforcing 
and giving effect to its no solicitation rule was used or enforced in any 
manner to unlawfully prohibit solicitation of employees on behalf of any 
labor organization on Respondent's property. 

6. (A) Respondent denies that the appropriate unit of its em- 
ployees for the purpose of collective bargaining within Section 9(b) of 
the Act is as set forth in paragraph 6 of the Complaint. 

(B) It is denied that the unit as defined in this paragraph is 
appropriate for the purposes of collective bargaining for the reason that 
it excludes office clerical employees. It is averred the office clerical 
employees should be included in the bargaining unit because their work 
is: 

(1) Functionally related; and 
(2) their interest is sufficiently 
in common; and 
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(3) they have the same problems with 

regard to wages, hours, turns | 

and other conditions of employment; : 
with all the other store employees, so that the office clerical employees 
should be grouped with other store employees for the purposes of 
collective bargaining since first and foremost is the principle that 
mutuality of interest in wages, hours and working conditions is the 
prime determinant of whether a given group of employees constitutes 
an appropriate unit, and particularly in a closely integrated operation such 
as the Respondent's retail variety store involved in this proceeding. 

(C). It is further averred that this is not the appropriate bar- 
gaining unit because in the retail chain industry single-store bargaining 
units are presumptively appropriate and there are no exceptions or 
reasons in the Parkersburg store to alter this principle. | 

(D) On the contrary, it is averred that at all times material 
herein, a unit of Respondent's employees, appropriate for the purpose of 
collective bargaining within the meaning of Section 9(b) of the Act, 
consisted of: All employees of the Company at its Parkersburg, West 
Virginia store, including regular part-time employees; excluding the 
store manager, the assistant store managers, restaurant manager, the 
cashier (confidential employee), night watchman, temporary help, con- 
cession departments, all guards, professional employees and supervisors, 
as defined in the Act. : 

(E) It is further averred, that in the many cases before the 
Board, and more particularly in the Ninth Region, determining the 
appropriate unit in the Respondent's stores, the office clerical employees 
have, without exception, been included jn the appropriate unit. 

7. Respondent denies the allegations in paragraph 7 of the Com- 
plaint. It is specifically denied that a majority of the employees of 


300 


Respondent in the Unit described in paragraph 6 designated or selected 
the Union as their exclusive representative for purposes of collective 
bargaining with the Respondent, and strict proof thereof is demanded 

at the hearing hereon, and for the further reasons as hereinbefore set 
forth in paragraph 6 of this Answer, and the averments therein are made 
a part of this paragraph 7 of this Answer and are hereby incorporated 
by reference. Respondent avers that the Union obtained many cards by 
exerting pressure and misrepresentation on Respondent's employees. 

It is further averred the use of Union authorization cards is a notoriously 
unreliable method of determining majority status of a Union and rights 
intended to be guaranteed by Section 7 of the Act are ignored, and there- 
fore strict proof is demanded that the Union has a lawful majority status 
at the hearing in this case. 

8. Respondent admits the allegations in paragraph 8 of the Com- 
plaint as stated, however, on the contrary it is averred that on or about 
April 3, 1967, when Respondent received a telephone request from a 
person identifying himself as a representative of the Union (which person 
was unknown to the Respondent), Respondent expressed a sincere good 
faith doubt as to the Union’s majority status and requested him to file a 
petition for an election in accordance with the provisions of the National 
Labor Relations Act, to establish the claim that his Union represented a 
majority of the Respondent's employees at the Parkersburg, West Virginia 
store. Respondent was advised that this would not be done, by the person 
designating himself as a representative of the Union, and thereupon the 
Respondent forthwith, the next day, viz., April 4, 1967, filed an RM 
Petition which was docketed in the Ninth Region as Case No. 9-RM-478. 
Respondent further avers that it still has a good faith doubt that the Union 
represents a majority of all employees in its Parkersburg, West Virginia 
store. 
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9. Respondent denies the allegations in paragraph 9 of the Com- 
plaint. The specific averments (A) and (B) are denied for the reasons 
as hereinbefore set forth in paragraphs 6, 7 and 8 of this Answer, and 
the averments therein are made part of paragraph 9 of this Answer and 
are hereby incorporated by reference. It is specifically denied that the 
Respondent engaged in the conduct described in paragraph 5 of the 
Complaint for the purposes of undermining the majority status of the 
Union. : 

10. Respondent denies the allegations in paragraph 10 of the 
Complaint. Respondent specifically and categorically denies it has 
engaged in and is engaged in unfair labor practices as defined in Section 
8 (A) (1) and (5) of the Act, and demands strict proof of the allegations 


set forth in the Complaint at the hearing in this matter. | 


Original signed by 
David B. Fawcett 
Griggs, Moreland, Blair & Anderson 

Attorneys for 
G. C. MURPHY COMPANY, Respondent 


CERTIFICATE OF SERVICE : 

I hereby certify that a copy of this Answer has been served by 
Certified Mail on Food Store Employees Union Local 347, Amalgamated 
Meat Cutters and Butcher Workmen of North America, AFL-CIO, Attn: 
Mr. Sherwood Spencer, P. O. Box 2751, Charleston, West Virginia 
25330. 

Original signed by 
David B. Fawcett : 
Griggs, Moreland, Blair & Anderson — 


Attorneys for 
G. C. MURPHY COMPANY, Respondent 
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AFFIDAVIT 


COMMONWEALTH OF PENNSYLVANIA ) 
} ess: 
COUNTY OF ALLEGHENY ) 

Before me, the undersigned authority, personally appeared 
EDWARD G. PROCIOUS, who, being duly sworn according to law 
deposes and says that he is Director of Employee and Public Relations 
of the G. C. Murphy Company, and as such he is duly authorized to 
make this Affidavit upon its behalf, and that the facts set forth in the 
foregoing ANSWER are true and correct to the best of his information, 
knowledge and belief, and as it expects to prove at the hearing in this 
case. 


Original signed by 
Edward G. Procious 


Sworn to and Subscribed 
before me, this 29th 
day of June, 1967. 


Original signed by 
Mary C. Peterson 
Notary Public 
Mary C. Peterson, Notary Public 
Pittsburgh, Allegheny Co., Pa. 
My Commission Expires June 17, 1968 
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General Counsel's Exhibits 2-2 through 2-53 are identical to Exhibit 2-1 
except that the names, dates of signing and witnesses are as listed below: 


SA Name Date Witness 

G. C. 2-2 Barbara A. Miller 2/10/67 Gunnoe 
2-3 Jo Peters -- Gunnoe 2/14/67 
2~:  Tresa Sue Poling 3/18/67 Peters 
2-5 Deanna Deem 2/25/67  §E. Guinn 
2-6 Nancy Guinn 2/9/67 Gunnoe 
2-7 Myrtle F. Hutchinson 2/6/67 Woodrow 

Gunnoe 
2-8 Ethel Webb Ellars 2/15/67 Gunnoe 
2-9 Kathryn J. Coleman 3/15/67 Ethel Ellars 
2-10 Norma Fleak 2/21/67 ~—~Poling 
2-11 Carol Adams 2/20/67 Gunnoe 
2-12 Linda Triscott 5/13/67 Adams 
2-13 Nancy G. Taylor 3/10/67 Carolyn Hurst 
2-14 Miss Sharon Low 2/24/67 Carolyn S. 
Hurst 

2-15 Carolyn S. Hurst 2/20/67 Gunnoe 
2-16 Eva Drain 2/27/67 Guinn 
2-17 Estella Guinn 2/9/67 Gunnoe 
2-18 Barbara Brookover 3/18/67 Guinn 
2-19 Leland L. Queen 3/24/67 Guinn 
2-20 Christie Smith 5/13/67 -- 
2-21 Judy Helmick 5/13/67 -- 
2-22 Sheila Adams 3/27/67 Gunnoe 
2-23 Lillian Atwell 2/10/67 Gunnoe 
2-24 Naomi E. Bell 3/27/67 Gunnoe 
2-25 Shirley Boley 2/9/67 Gunnoe 
2-26 Kenneth Eugene Casto 2/14/67 Gunnoe 
2-27 Irene Dailey 2/23/67 Gunnoe 
2-28 Mary M. Davis 2/22/67 Gunnoe 
2-29 Kathleen Sue Farrar 2/22/67  Gunnoe 
2-30 Evelyn J. Frazier 2/21/67 Gunnoe 
2-31 Shirley Gibbs 2/14/67 Gunnoe 
2-32 Rosemary Gregg 2/23/67 Gunnoe 
2-33 Tommy Gribble 3/27/67 Gunnoe 


G. C. 

Exhibit 

G. C. 2-34 
2-35 
2-36 
2-37 
2-38 
2-39 
2-40 
2-41 
2-42 
2-43 
2-44 
2-45 
2-46 
2-47 
2-48 
2-49 
2-50 
2-51 
2-52 
2-53 
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Name 


Mina P. Haddox 

Mrs. Mary Hackett 
Doris Hoffman 

Anna Jackson 

Mrs. Shelia Jonas 

Mrs. Freda V. Kimes 
Ruby Freshwater Layne 
Wilma Leach 

Howard Eugene McNemar 
Macel W. Metz 

Joyce Nichols 

Virla Poling 

Mrs. Glennis Postlewait 
Dorothy Sams 

Doris Smith 

Connie M. Snyder 
Luther Stahl 

Phyllis D. Stooks 
Thelma Wyer 

Martha Wilson 


Date 


3/14/67 
2/16/67 
2/15/67 
2/22/67 
3/28/67 
3/28/67 
2/21/67 
2/16/67 
2/14/67 
2/22/67 
2/16/67 
1/16/67 
2/9/67 

3/14/67 
2/23/67 
2/14/67 
2/15/67 
3/15/67 
3/8/67 

2/23/67 


| 
i 
! 
| 
i 
! 


Witness | 


Gunnoe : 
Gunnoe | 
Gunnoe 
Gunnoe 
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G. C. Exhibit No. 5 


April 3, 1967 


Mr. E. G. Procious 

The G. C. Murphy Company 

Box 531 

McKeesport, Pennsylvania 15130 


Dear Mr. Procious: 


This letter will serve to confirm my telephone conversation with you 
earlier today wherein I requested recognition and bargaining for the 
employees of your Parkersburg. West Virginia store in a unit consisting 
of all selling employees, all production employees, store room employees, 
and restaurant employees but further, excluding one guard, as you say that 
you have only one guard, store manager, your restaurant manager, office 
clerical employees and supervisory employees as defined by the National 
Labor Relations Act. 


You told me in this conversation that you doubted whether we represented 
@ majority. ‘When I asked you on what basis you doubted we had a majority 
you had no answer. You asked me if we were going to file a petition and 

I told you I did not think so. I told you we were prepared to turn over to 
you signed authorization cards showing a majority of employees in the 
above-named unit so that you could not have any possible doubt. You then 
told me you would have to talk with your attorney as this was the first 
time you had been confronted with anything like this. ***** 


We are requesting a conference to deliver to you a copy of each of the 
signed authorization cards so there cannot be any possible doubt about our 
majority status. ***** 


Very truly yours, 


SMS:d Sherwood M. Spencer 
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G. C. Exhibit No. 4(a) 


G. C. MURPHY COMPANY 
Variety Stores 


531 Fifth Avenue 
-McKeesport, Pa. 15132 


April 5, 1967 


Mr. Sherwood M. Spencer 
Food Store Employees Union | 
Local No. 347 

P. O. Box 2751 
Charleston, West Virginia 25330 | 


Dear Mr. Spencer: 


This will acknowledge receipt of your letter of April 3, 1967, in 
which you requested recognition for the employees at our Parkersburg, 
West Virginia store. | 

I am reaffirming my statement to you at the time you called me. on 
the telephone the afternoon of April 3, when-E expressed my sincere, 
good-faith doubt as to your Union's majority status. Also, at which time 
I insisted that you prove your right to represent said employees by a Board- 
conducted election. 


At that time, you told me you would not file a petition for an election 
to establish your claim to represent:a majority of said employees. 


In furtherance of our sincere doubt of the Union's majority status, 
we have filed a petition with the National Labor Relations Board, Cincinnati, 
Ohio, requesting a Board-conducted election be held to determine the 
bargaining representative for the employees at our Parkersburg, West 
Virginia store. The said petition was filed the day following our telephone 
conversation in order to get this question resolved without delay by the 
most authoritative method through a Board-conducted election.) 


The National Labor Relations Board will, no doubt, advise you of the 
petition which has been filed. 


Sincerely yours, 


Original signed by 

E. G. Procious, Director 
EGP:hn Employee & Public Relations 
Registered Mail 
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G. C. Exhibit No. 4(b) 


April 10, 1967 


Mr. E. G. Procious, Director 
Employee & Public Relations 

G. C. Murphy Company 

531 Fifth Avenue 

McKeesport, Pennsyivania 15132 


Dear Mr. Procious: 


In reply to your letter of April 5, 1967, please be advised that we 
fail to find how you could have any good-faith doubt as to our majority 
Status in your Parkersburg store. It was apparent from the very outset 
that the coercion and intimidation which has been rampant against our 
people in your store would not be an inducement for any fair election by 
the National Labor Relations Board. In our more recent telephone 
conversation, I offered you again the signed authorization cards of the 
employees so that you could not have any possible good-faith doubt. 


Later this past week, three of your Assistant Managers assaulted 
one of our representatives who was in the store passing out invitation 
letters to the employees to come to a Union meeting. In your phone 
conversation with me, you said you would have them arrested, and an 
attempt was made to do this, but the police would not arrest our 
representative because this is a federally-protected activity. I am 
informed by one of our representatives that after he was assaulted by 
three of your Managers, that it was necessary for him to swear out 
warrants for them. Again, I say to you that by attempting to have them 
arrested, you attempted to carry out your threat. This surely is not 
the way for either employee or public relations to be handled. 


x a = & He mm 


Very truly yours, 


SMS/jh Sherwood M. Spencer 
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G. C. Exhibit No. 4(c) 


G. C. MURPHY COMPANY 
Variety Stores 


531 Fifth Avenue 
McKeesport, Pa. 15132 


| 
| 
April 13, 1967 | 


Mr. Sherwood Spencer 
Secretary-Treasurer 
Food Store Employees Union 
Local No. 347 
P. O. Box 2751 
Charleston, West Virginia 25330 | 


Dear Mr. Spencer: 


I am answering your letter to Mr. E. G. Procious, dated April 10, 
1967. in his absence as he is presently confined in McKeesport Hospital. 


| 

I am familiar with previous correspondence and telephone conversa- 
tions and know that Mr. Procious has told you that he has good-faith 
doubt that your organization represents a majority of the employees in the 
appropriate unit at our Parkersburg store. We maintain that| position and 
have filed a petition with the National Labor Relations Board in order to 
permit our Parkersburg store employees to follow the accepted lawful 
procedure of a secret ballot election to determine whether or not they wish 
to have you as their bargaining representative. This is the democratic 
American way which gives each individual the opportunity to express his 
or her decision by lawfully established procedures. 


We deny the intimidation charges which you make and suggest that 
the best method of avoiding problems such as you describe, would be for 
you to keep your representatives out of our Parkersburg store where, in 
illegal organizing activity, they continue to bother and Giger our em- 
ployees during their working hours. 


We recognize that the right of employees to organize is a federally 
protected activity but we also know that solicitation of our employees while 
they are on duty is illegal and is not federally protected. Accordingly we 
demand that you instruct your representatives to discontinue their illegal 
activity in our Parkersburg store. | 


Very truly yours, | 


Original signed by’ 
E. W. Davis 
EWD:mm Employee & Public Relations Dept. 
| 
cc: #212-Parkersburg | 
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G.C. Exhibit No. 4(d) 


E. W. Davis, Employee & Public 
Relations Department 

G. C. Murphy Company 

531 Fifth Avenue 

McKeesport, Pennsylvania 15132 


Dear Mr. Davis: 


In reply to your letter of April 13, 1967, please be advised that Mr. Procious 
told me he had good faith doubt about our representing the eligible em- 
ployees in your Parkersburg store and on a number of occasions I offered 

to mail the cards to him and meet with him anywhere he chose so that he 
could examine the cards to dispel any good faith doubt. 


We take exception to the second paragraph of your letter wherein you state 
"follow the accepted lawful procedure of a secret ballot election to determine 
whether or not they wish to have you as their bargaining representative." 


We wish to remind you than an election is not the only way that the em- 
ployees can express their opinion about representation. The Board has 
determined that it is perfectly legal to be represented by a Union by a 
card check. 


We are again offering to you the cards, so that you can make a comparison 
of signatures to determine if we have a majority of those employees, as 
previously requested. 


Of course, your self-servicing letter would deny the intimidation charges. 
This portion of our charges is already before the National Labor Relations 
Board and I am sure they will make the proper investigation and the proper 
finding. We further deny there is any illegal organizing activity going on 
or that your employees are disturbed. You are well acquainted with our 
charges and we are prepared to handle them in the proper fashion before 
the NLRB. 

In your last paragraph if I consider the reply I now have, it would appear 
you only recognize other employees’ rights to organize but not those of 
Murphy's. If our employees are doing anything illegal, I am sure there 
are proper ways to bring this to the Board's attention. 


Very truly yours, 


SMS:d Sherwood M. Spencer 
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G. C. Exhibit No. 6(a) 


RULES FOR WOMEN EMPLOYEES 


' 


EACH WOMAN EMPLOYEE OF THE G. C. MURPHY COMPANY WILL BE 
EXPECTED TO CONDUCT HERSELF IN ACCORDANCE WITH THE FOL- 
LOWING RULES WHICH ARE DESIGNED IN THE INTEREST OF PROMOT- 


10. 


13. 


14. 


ING EFFICIENT STORE OPERATION. 


i 


* * * * * 


. ABSENCE FROM WORK - If absence from work is necessary, the 


Manager or Personnel Directress is to be notified before stpre opening 
or as soon thereafter as possible. 


. ABSENCE FROM PLACE OF DUTY - Permission for stil from 


counter or other place of duty during working hours must nS secured 
from floorgirl or person in charge of the section. 


. SALESPEOPLE IN STOCKROOM - With permission from floorgir! or 


person in charge of the section. | 
I 


. PURSES, PACKAGES AND OTHER PERSONAL PROPERTY - These 


belongings must be checked at the place designated by the Manager. 
Keeping of wrapped packages in understock for either See or 
customers is not permitted. 


* * * * * 


. MERCHANDISE FOR STORE USE - Needed items must be erchosed 


only through use of the Local Purchase Form (MC-7), as approved by 
the Manager. 


LOST ARTICLES, PURSES AND CASH - These must be turned over to 
floor person immediately upon being found. 


* ak * * i * 


SALES OF $5.00 OR MORE - A sale of three or more items totaling 
$5.00 or in excess thereof must be listed on pink Sales Receipt Form 
(Aud. 134) and "OK'D" by floor person before money is registered. 
Single item sales are excepted regardless of amount. Qui¢k Service 
Stations are an exception to this rule. ! 
REFUNDS AND EXCHANGES - These transactions must be approved by 
Manager, Assistant Manager or person authorized by the Manager. 


* * * * | * 
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16. CASHING CHECKS - No checks are to be accepted or cashed without 
the personal approval of the Manager or by the individual appointed by 
the Manager to give such approval. 


* “ * e x * 


18. SOLICITATION of employees shall not be permitted on store premises 
during working hours by any persons, employees or outsiders, for any 
reason except for major charities. This will be done under the direc- 
tion of the company. 


* x * * * * 


FAILURE TO CONFORM TO THESE RULES WILL CONSTITUTE 
: CAUSE FOR DISCIPLINARY ACTION. 


G. C. MURPHY COMPANY K. T. Paxton 
P.D. 70 9/58 W.D. Director Of Personnel 


G. C. Exhibit No. 6(b) 


RULES FOR MANAGERS AND ALL MALE EMPLOYEES. 


= x x *x * K 


30. SOLICITATION of employees shall not be permitted on store premises 
during working hours by any persons, employees, or outsiders, for 
any reason except for major charities. This will be done only under 
the direction of the Company. 


= = « « * x 


) VIOLATION OF POSTED RULES 
SHALL BE CAUSE FOR DISCIPLINARY ACTION 


G. C. MURPHY COMPANY K. T. Paxton 
P. D. 69 9/58 W.D. Director of Personnel 
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G. C. Exhibit No. 7 


THE TRUE SPIRIT 
OF SERVICE 


TO OUR NEWEST MEMBER: 


Welcome into the Murphy family! In joining us, you are becoming 
a part of an ever-growing friendly and progressive team, to share in our 
accomplishments, responsibilities, and benefits. This booklet will tell 
you much about us, and your associates and supervisor will answer any 
additional questions you might have. | 


* * * * * : ~ 
THE STORE TEAM: 


Now that you have a pretty good idea of who Murphy's are, what a 
complete Variety Store is and how it fits into the "hustle and bustle" of 
community life, let's get acquainted with the store team of which you will 
become a very important part. ! 

Store organizations vary with the size and sales volume of the unit, 
but generally each consists of a manager, assistant managers, personnel 
directress, merchandise buyers, floor supervisors, office force, sales- 
force and stockkeepers. Larger stores require a greater degree of 
supervision and specialization and may be supplemented with a first 
assistant, merchandise manager, display specialist, and others. 

The manager is "Captain" of the store team. He is in complete 
charge of the operation and responsible for everything that takes place 
from merchandising to sales to civic and community activities. 

Depending upon size, the store is sub-divided into areas called 
"sections, '' each supervised by an assistant manager and through whom 
managerial policies, procedures and instructions flow. Thus the assistant 
is responsible to the manager for the merchandising, display, sales effort 
and customer service within his section. You in turn are primarily 
responsible to the section manager, even though the relationship between 
manager and store employee remains very close. 


$.4 


Each section of the store has its own floor supervisor whose duty 
it is to coordinate and assist in the effort of all section employees whether 
it be display work, counter maintenance or customer service. It is the 
floor supervisor to whom you will look first for instruction, guidance or 
answers to your questions. She, too, was at one time in your position 
and is only too willing to give you an "assist." . 

In numbers, the greater part of the store team is made up of 
salespeople, those who make the actual contacts with customers. If you 
are to be in this group, you will have the responsibility of either a depart- 
ment counter, or be assigned to a quick service station. Whichever it is, 
your primary duty is that of serving customers and building customer 
good-will for the store. 

The office supervisor reports directly to the store manager or first 
assistant if such be the case. The people under her supervision perform 
such duties as bookkeeping, order writing, list book maintenance, invoice 
checking, cash handling and the keeping of payroll records. 

The store merchandising team devotes its entire time to the selection 
and maintenance of a complete assortment of merchandise. Through 
tested procedures it keeps an accurate accounting of each item received 
and sold and is, therefore, able to replenish stocks, minimizing "outs" 
and avoiding customer disappointments. Certain "high style’ departments 
are both merchandised and sold by the same individual since they are 
lines affected by trends and seasons and require special buying and selling 
effort. 


= x ae a ae * 


Where a store is sufficiently large, a full-time personnel directress, 
reporting directly to the store manager, is responsible for coordination 
and supervision of employment, welfare and educational activities. In 
smaller stores these responsibilities are assigned to a seasoned floor 
supervisor. Your personal welfare and training is the major interest of 
the personnel directress. Regardless of how minor your problems, they 
should be brought to her attention without delay. In other words, "get it 
off your chest” by discussing the situation with that member of the store 


team who can help you solve them. 
* * * * * * 
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KNOW YOUR MERCHANDISE: 

It's not a "pig in a poke" you're selling. Anyone can put merchandise 
in a paper bag. You're different. You know your items. You know how 
they are made and of what material. You know their qualities and uses. 

If you don't, check with your supervisor or your buyer. They're only too 
glad to give you any information needed to do a better job of serving the 
customer. | 


* * * * * | * 


How far "up the ladder" you climb is entirely up to you. | Capable 
employees are always in demand and you'll find that quality of performance 
does not go unnoticed whether it be rewarded through wages or advance- 
ment. | 

In this connection, happiness in your work is important to us as 
well as you. Should the work assigned not appeal to you after a fair period 
of trial, it may be that by requesting a different assignment, you can 
broaden your knowledge and ability thus becoming more valuable to the 
Company. Whatever be the case, don't hesitate to discuss the problem 
with your manager, assistant or personnel directress. Often changes 
can be made which will benefit you as well as the store. : 
* * * * * i * 


WEEKLY SALES SCHOOL: 


All store personnel attend a regular weekly Sales School meeting 
lasting from one-half to one hour and for which all are paid just the same 
as for time spent in regular work. The schools are designed to acquaint 
you with how best to apply during your work the three basic fundamentals 


covered in an earlier chapter. i 

If you are assigned one of the more important positions, special 
training is provided--whether the nature of your work be display, 
merchandising, supervisory, office or stockroom. While we iare directly 
interested in your betterment, we also want your suggestions ‘and ideas. 
It is only through better understanding and a mutual exchange of ideas 


that your store can improve and your customer following become greater. 


® * * * * * 
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TAKING A BREAK: 


Do not hesitate to ask your floor supervisor for permission to 
leave the floor for personal relief. She will be glad to service your 
customers while you are away from your counter. 


«x x m * * a 


Should an accident occur, be prepared to handle the situation cooly 
and calmly. Call your floor person or assistant manager immediately and 
remember that prompt action on your part can keep a minor accident 
from becoming more serious. 


= = * e * * 


G. C. Exhibit No. 8 
FLOOR GIRL'S WORK SCHEDULE AND RESPONSIBILITIES 
Report to work. 


Report to office and get change bags. See that on-coming register 
attendants gets their drawers. 


Distribute to proper register than collect the "X" bags. 


Covers off the counters. Section ready to open for business by the 
time the warning bell rings. 


Be sure all counters are uncovered. 

Check any help shortage. Reports needs. 

Check all counters - dusted at once. 

Check counter cleaning schedules, etc. 

Good customer service at all counters. 

To see that traffic moves quickly and smoothly at Quick Service. 


Shift girls as needed at the counters in the section. 
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To see that all customers get prompt and courteous treatment. Direct 
the efforts of all employees under her supervision to assure satisfaction 
on the part of customers who desires personal service as well as those 
using the stations. : 


To see that "B" call is used at the manual registers and the Q call at 
the Quick Service Stations. : 


Organize for customer service during lunch hours and eliminate all 
non-selling duties. | 
Answer all service calls promptly. : 
Check section for complete coverage to insure customer service. 
To work in conjuction with personnel girl on extra help as needed. 


Re-organize service situations and take necessary actions. 


To cooperate with other sections on service problems. ! 


Loyalty to Management. 


Know your employees and know the store policy and follow them. 
(Benefits, Wage schedule, Rules, etc.) 


Know the job. 
Harmonious cooperation with Section Manager. 


To see that prompt courteous customer service is given at both Manual 
Registers and at the Quick Service Stations. 


i 
| 


Assign secondary duties for the Quick Service Attendants. | 
See that wrapping supplies are on hand. | 


Check the wrapping procedure and the handling of money. 


Items called for not turned in and asking customers. Known loss 
records kept. 


Opening and closing supplementary stations. 


Good customer relations. Good housekeeping. 


Service calls. ‘ | 


Upkeep of displays. 

Morning Inspections, Housekeeping, understocks, price signs. 

Check stockroom requisitions. Are they up to date and completed. 
Check with Assistant for all counter changes. 

Check list. 

Teach girls to use their list book and follow up on check list. 
Preparation for on-handing. Specials and Spot Buys covered. 

Forms properly completed. 

Check with Assistant for all third class mail. 

Lunch hours. Watch floor service and leakage, except your lunch hour. 
All floors clear--merchandise properly stacked. 

When the first bell rings for closing, this means the door is locked. 
No one is permitted to enter the store, but we must courteously serve 
our remaining customers. Second bell means cover counters. Check 
in money from the registers. Last bell dismiss girls. Check all out 
before you leave. Make sure all extensions are pulled and lights out 
and that section is left safe for the night. Check money into the 
Assistant or Office. 


As floorgirls, this represents only a brief outline of the duties you are 
responsible for to your immediate Superior. 
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G. C. Exhibit No. 9 
i 
LIST OF EMPLOYEES - PAYROLL WEEK ENDING APRIL 6,/ 1967 
G. C. MURPHY COMPANY STORE #212 | 
PARKERSBURG, W. VA. : 


JOB | 


NAME CLASSIFICATION NAME CLASSIFICATION 
Adams, Carol Ann Sales Farrar, Kathleen S. | Stockroom 
Adams, Sheila A. Restaurant Fleak, Norma | Sales 
Archer, Ann E. Sales Flinn, Audra L. | Sales 
Atwell, Lillian A. Restaurant Fordyce, Mildred M. _—-Restaurant 
Baker, Grace Mace Sales Fraizer, Evelyn J. ' Sales 
Ball, Louise B. Sales Freeland, Gertie | Sales 
Bell, Naomi Esther Stockroom Gibbs, Shirley J. | Sales 
Blankenship, Inez L. Sales Gorby, Hazel Mae ! Sales 
Boley, Shirley J. Restaurant Gregg, Rosemary | Sales 
Brookover, Barbara E. Sales Gribble, Tommy J. Stockroom 
Brown, Betty Mae Clerical Grimm, Evelyn V. ' Sales 
Buckley, Geneva A. Restaurant Guinn, Estella V. | Sales 
Carpenter, Helen M. Sales Guinn, Nancy E. | Restaurant 
Casto, Kenneth E. Restaurant Hackett, Mary E. ! Sales 
Clarkson, Margaret E. Sales Haddox, Nina Pearl _ Sales 
Clevenger, Marie E. Restaurant Hayden, Joan Benita | Sales 
Coleman, Kathryn J. Sales Hickemboatom, Mary D.! Sales 
Conley, Barbara K. Sales Hinzman, Judith C. | Sales 
Cooper, Shirley J. Sales Hinzman, Sarah M. _ Sales 
Dahmer, Rheba Stockroom Hoffman, Doris I. | Sales 
Dailey, Irene A. Restaurant Hunt, Shirley Kay | Sales 
Davidson, Jim M. Stockroom Hurst, Carolyn S. | Sales 
Davis, Joshua Stockroom Hutchinson, Myrtle T. | Restaurant 
Davis, Pauline Marie Sales Jackson, Anna L. | Sales 
Davis, Sheila A. Restaurant Kalt, Sharon Sue | Sales 
Dawson, Dora Restaurant Kester, Vivian G. : Sales 
Deem, Deanna Lynn Sales Kimes, Freda : Restaurant 


NAME 


Deem, Janet Lee 
Dernberger, Winifred 
Devol, Leota M. 
Dowler, Rhonda K. 
Drain, Eva Eileen 
Ellars, Ethel W. _ 
Ellis, Emma Lou 


Marshall, Lorna M. 
McNemar, Howard E. 
Metz, Macel W. _ 
Miller, Barbara Ann 
Morris, Leona M. 
Nichols, Joyce A. 
Null, Mary | 
Pepper, Anna L. 
Peters, Augusta Jo 
Poling, Tresa Sue 
Postlewait, Glennis P. 
Powell, Maxine R. 
Price, Melva Juanita 
Rapp, Robert J. 
Reynolds, Sara Lou 
Roberts, Arch Lee 
Roberts, Margie E. 


JOB 


CLASSIFICATION 


Stockroom 
Sales 
Restaurant 
Sales 
Sales 
Sales 
Sales 


Clerical 
Restaurant 
Stockroom 
Sales 

Sales 
Restaurant 
Clerical 
Sales 

Sales 

Sales 
Restaurant 
Sales 
Sales 
Stockroom 
Restaurant 
Stockroom 
Clerical 
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NAME 


Knopp, Paula Sue 
Layne, Ruby F. 
Leach, Wilma S. 
Little, Freda Marie 
Lockhart, Lois Jean 
Louden, Barbara Lee 
Low, Sharon A. 
Lowers, Patsy Ruth 
Sams, Dorothy Ann 
Simmons, Elizabeth S. 
Smith, Doris Riley 
Snider, Connie M. 
Stahl, Luther Lloyd 
Stephens, Judy Ann 
Stoops, Phyllis D. 
Summers, Carrie V. 
Taylor, Nancy G. 
Terrel, Hilda Ruth 
Van Horn, Dinah 
Wells, Mary Frances 
Wigal, Leona Kaufman 
Wilcox, Marjorie Ann 
Wilson, Martha A. 
Wyatt, Joyce Dianne 
Wyer, Thelma 


JOB 


CLASSIFICATION 


Sales 
Sales 
Sales 
Sales 
Sales 
Sales 


Window Trimmer 


Restaurant 
Stockroom 
Restaurant 
Sales 
Restaurant 
Restaurant 
Sales 
Restaurant 
Sales 

Sales 

Sales 
Sales 
Matron 
Sales 
Stockroom 
Restaurant 
Sales 
Sales 


! 
| 
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Charging Partys Exhibit No. 2 


FOOD STORE EMPLOYEES UNION 


LOCAL NO. 347 
Affiliated with the A.M.C., B.W. of N.A. and A. F.L.-C.1.0: 
P. O. Box 2751, CHARLESTON, WEST VIRGINIA 25330 


! 
i 


April 7, 1967 


To: All Murphy Employees: 


In accordance with our usual practice, we are keeping you informed 
on our activities and relationship with your home office. In a telephone 
conversation with Mr. Procious, I was informed that the Company has 
filed a Petition for an Election. i 


I also informed that we have filed charges against the Corhpany and 
that there would be no election. We asked for recognition and the Company 
steadfastly refuses. The matter has gone to the National Labor Relations 
Board, who will conduct an investigation of our charges and a hearing will 
be held. | 


I asked Mr. Procious to stop interrogating, coercing, and intimidating 
the employees. He denied doing this and, frankly, he did not seem too 
concerned about doing anything to stop the management from performing 
these acts. I did tell Mr. Procious that we did not want to do anything that 
we would both be affected by, but that he would have to be responsible if it 
occurred. I also informed him that we are not a rich union, nor are we a 
poor one, and that we will do what we have to do to protect the rights of 
the employees. | 

A meeting will be held for all of the Murphy employees on Thursday 
evening, April 13th, at the Union Hall on Thirteenth Street. Surely you 
will all want to be present. We will notify you later of the time. 


Fraternally yours, | 


Sherwood M. Spencer 


SMS/jh 


P. S. The time of the meeting will be 7:30 p.m. 
SMS 
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To All Solicitors: 


(LOCAL OR NATIONAL) 


' Before Considering Requests For 
Advertisements, Contributions 
Subscriptions, the 
Sale of Tickets, Etc. 


We Request An Authorization Card 


from the 


Greater Parkershurg 


Chamber -2/ Commerce | 


931 Market Street 


PLEASE DO NOT WASTE OUR TIME OR YOURS 
UNLESS YOU HAVE THIS AUTHORIZATION 


As part of our signed pledge, we cannot consider 
requests until cleared through our organization’s 
office. 
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Joint Exhibit No. 1 


AFFIDAVIT 


State of West Virginia ) 
County of Wood ) 


ss 


I, Ralph James Wallace, having been duly sworn on my oath, do 
state: 

I live at 3511 Emerson Avenue in Parkersburg, West Virginia. 
Phone: 422-6750. 

I am employed at the G. C. Murphy Company store in Parkersburg, 
West Virginia as a management trainee. I am going to college and I work 
about 30 hours when I am in school and 48 hours when school is out. I 
am paid by the hour--$1.50 per hour--and my check comes from 
McKeesport. I was hired in McKeesport upon the recommendation of the 
store manager. I have a written contract of employment with the Company 
which spells out my responsibilities as a management trainee. I have the 
same status in the store as that of an assistant manager and I am con- 
sidered a part of the management staff of this store. 

At no time has any member of the management staff asked me to 
discuss the union with any employees. 

I at no time stated to any employee that I knew everyone who had 
signed for the Union. I do recall that almost a month and a half ago Jim 
Davidson asked me if I thought that Mrs. Guinn and her daughter-in-law 
were for the Union. I said to him that I wasn't sure but the way her 
attitude had changed toward me that she must be for the Union. I was just 
expressing an opinion. 

I at no time stated to any employee that I got a phone call from 
McKeesport and that someone told me the names of the people who had 
signed for the Union. 

I at no time stated to any employee that I could get ten dollars for 
every name of a person that signed for the Union that I turned in. 

I at no time stated to any employee that Jay Wigal or anyone else 
was going around getting names of employees who has signed for the Union. 
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I recall that Jim Davidson told me that Gladys Lemley's niece, 
Shirley, was getting ten dollars for every person that was working for the 
Union that she turned in. He told me this during a conversation in the 
stockroom about a month ago. Jim Davidson started a lot of conversations 
with me about the Union. I got the impression that he was trying to get 
me to say something about the Union. I have been told by George Meyers, 
the store manager that if anyone talked to me about the Union, to refer 
the employee to him if they had any questions. During this same ora 
later conversation James Davidson also commented to me that Jay Wigal 
was going around getting names of people who were working for the Union 
to turn in. ! 

I was at no time instructed or requested to report the names of 
anyone I knew or suspected was for the Union to any member of manage- 
ment or anyone else. I tried to keep out of the entire situation. 

I at no time asked anyone for a Union card or slip. : 

I at no time asked any employee anything about the Union. 

I was aware from courses in college that company officials including 
persons like myself were not to express any opinions about the Union or 
discuss the Union with anybody. I had also read the NLRB notice that was 
posted at the store around the first week in April. 

I at no time stated to any employees that their names had been turned 
in to the personnel office or anywhere else for signing with the Union nor 
did I at any time ask anyone for a Union slip or state I wanted to sign with 
the Union. 

I at no time ever commented to an employee that, = comes the 
Union lady," or words to that effect. | 

I have read the foregoing affidavit of three written pages and the 

facts stated herein are true and correct to the best of my knowledge and 


memory. | 
Original signed by i 
Ralph James Wallace | 


Subscribed and sworn to before me on the 10th day of May, 1967 
at Parkersburg, West Virginia. 


Albert E. Jacobson | 
NLRB Field Examiner | 


| 
| 
| 
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TRIAL EXAMINER'S DECISION 
Statement of the Case 


JAMES V. CONSTANTINE, Trial Examiner: This is an unfair 
labor practice case brought under Section 10(5) of the National Labor 
Relations Act, herein called the Act. 29 U.S.C. 160(b). It was com- 
menced by a complaint issued on June 21, 1967, by the General Counsel 
of the National Labor Relations Board, through the Regional Director 
for the Ninth Region (Cincinnati, Ohio). That complaint, based on a 
charge and two amended charges, filed respectively on April 4, 6, and 
25, 1967, by Food Store Employees Union, Local No. 347, Amalgamated 
Meat Cutters and Butcher Workmen of North America, names G. C. 
Murphy Company as the Fespondent. 


In substance the complaint alleges that Respondent has violated 
Section 8{a)(1) and (5), and that such conduct affects commerce within 
the meaning of Section 2(6) and (7), of the Act. Respondent has answered 
admitting some facts but putting in issue the commission of any unfair 
labor practices. 


Pursuant to due notice this case came on to be heard, and was 
tried, before me on September 19, 20, and 21, 1967, at Parkersburg, 
West Virginia. All parties were represented at and participated in the 
trial, and were afforded full opportunity to adduce evidence, examine and 
cross-examine witnesses, submit briefs, and present oral argument. 
Briefs have been received from the parties. 


Upon the entire record in this case, and from my observation of 
the witnesses, I make the following: 


Findings of Fact 
I. As to Jurisdiction 
Respondent, a Pennsylvania corporation, is engaged in various parts 
of the country in selling diverse types of merchandise at retail. Only its 
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store located in Parkersburg, West Virginia, is involved in this pro- 
ceeding. During the 12 months preceding the issuance of the complaint 
herein Respondent had a gross volume of retail sales exceeding 
$500,000. During the same period it purchased products valued in 
excess of $50,000 directly from points outside the State of West 
Virginia. I find that Respondent is engaged in commerce within the 
meaning of Section 2(6) and (7) of the Act, and that it will effectuate the 
policies of the Act to assert jurisdiction over Respondent in this 


proceeding. | 


Il. The Labor Organization Involved | 
| 


Food Store Employees Union, Local No. 347, Amalgamated Meat 
Cutters and Butcher Workmen of North America, AFL—CIO, herein 
called Local 347 or the Union, is a labor organization within the 
definition of Section 2(5) of the Act. | 


| 
lil. The Unfair Labor Practices i 
| 


This case involves the issues of whether Respondent 


| 
(1) Threatened to discharge employees should Local 347 be 
selected as their collective-bargaining representative; | 


(2) Solicited an employee to withdraw membership in, and support 
of, Local 347; | 


(3) Engaged in surveillance of protected concerted activity by 
employees; | 
(4) Interfered with the rights of representatives of Local 347 


to visit Respondent's premises; | 


| 
(5) Coercively interrogated employees concerning their union 
activities and those of other employees of Respondent; | 
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(6) Maintained, enforced, and gave effect to an illegal no- 
solicitation rule: and 


.(7) Refused to recognize and bargain with Local 347 as the 
exclusive bargaining representative of its employees in an appropriate 
bargaining unit. 

IV. The Unfair Labor Practices 


A. Interference, Restraint, and Coercion 


About March 31, 1967,! Lee Roberts, whom I find to be a super- 
visor under Secsion 2(11) of the Act, asked employee James M. Davidson 
if Davidson had signed for the Union. The latter replied that he had not. 
I find this question is coercive. 


About a week later Roberts again asked Davidson the same question. 
When Davidson replied in the negative, Roberts commented that "I reckon 
you know if the Union gets in they can cut your hcurs."’ Mentioning that 
employees "were not allowed to date,’’ Davidson asked if Respondent 
would "use that as an excuse to fire” him if he "signed for the Union." 
Roberts replied, "I reckon you know they have a reason, an excuse." In 
the same conversation Roberts mentioned that Respondent could bring in 
three boys and work them "10 hours a piece . . . to keep people from 
thinking they were getting away with something"; and that if the Union got 
in Respondent could cut Davidson's hours. I find that the foregoing con- 
versation, except for the allusion to the three boys, is coercive; but I find 
no violation in that part of the talk mentioning the three boys. 


About April 14 Roberts asked Davidson what went on at a union 
meeting the previous evening. Davidson commented that "There was just 
a bunch of junk."’ I find that this questioning is coercive as no legitimate 
purpose has been shown for such an inquiry. 


= All dates mentioned hereafter refer to 1967 except where differently 
noted. 
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In late February or early March Ralph Wallace, whom I find to 
be a supervisor under the Act (because he has the "same status in the 
store as that of an assistant manager," according to his affidavit in 
evidence as Joint Exhibit 1), told employee James M. Davidson that he, 
Wallace, had received a call from someone in McKeesport, Pennsyl- 
vania, reciting a list of persons who had signed for the Union, that Jay 
Wigal, who works in the Parkersburg store, also knew the names of 
those who "signed for the Union" and that Wigal had “turned them in." 
Then Wallace asserted that he could obtain $10 for each person's name 
on the list which he "turned in" and became rich thereby. I find this 
conversation by Wallace is coercive. On another occasion, Wallace 
refused to sign a union card at the invitation of Davidson, giving as the 
reason therefore that he, Wallace could not sign because he was a 
management trainee. I find nothing coercive in this latter conversation. 


About February 24 Supervisor Ralph Wallace accosted employee 
Carolyn Hurst as she was leaving the store with employee Carol Ann 
Adams. Wallace asked them if they knew that Jay Wigal, whom I have 
found elsewhere herein to be a supervisor, had turned in to Store Man- 
ager Meyer the names of Adams, Hurst, and all others "for signing for 
the Union." I find this is coercive as it gives the impression that 
Respondent is engaged in surveillance of protected activities. 


About February 12 Floor Girl Jay Wigal, whom I have found to be 
a supervisor under Section 2(11) of the Act, telephoned employee Barbara 
Ann Miller and asked Miller if the latter had heard about the Union. 
When Miller replied that the unionman had been to her home about two 
nights ago, Wigal asked if Miller had signed a union card. Miller said 
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that she had not. Then Wigal said she hoped that Miller would not sign, 
but added it was up to Miller to decide after thinking it over. Then when 
Wigal ascertained that Miller had not informed Assistant Manager Nehls 
that Union Representative Gunnoe had come to Miller's home, Wigal said, 
*"You should.” Wigal admits some of the foregoing. To the extent that 
Wigal denies some of the above, I do not credit her but, rather, I credit 
Miller. I find that Wigal's utterances to Miller are coercive and, there- 
fore, violate Section 8(a)(1) of the Act. 


On the following day, February 13, Assistant Manager Nehls told 
Miller that he understand that the unionman had been to Miller's home 
and asked her- what the unionman told her. Although Nehls added that 
Miller did not have to answer if she so preferred, Miller did tell Nehls 
the substance of the conversation she had with Union Representative 
Gunnoe. Later that same day Supervisor Wigal told Miller, "I thought 
you told me you didn’t sign for the Union."’ When Miller asked how Wigal 
knew, Wigal said that "the boss” had told her. The foregoing is Miller's 
version of these incidents, which I credit. Insofar as Respondent's evi- 
dence is not consonant with such findings, I do not credit it. And I further 
find that the remarks of Nehls and Wigal are coercive within the con- 
templation of Section 8(a)(1) of the Act. 


Wigal and Nehls each spoke to Miller about the Union in February, 
but I find that neither Wigal or Nehls said anything therein exceeding the 
permissible limits of Section 8(c) of the Act. Hence, the contents of 
those conversations need not be reiterated here. 


On other occasions Nehls asked Miller what was new with the Union. 
These inquiries are not coercive, and I so find. Once Nehls kiddingly told 
Miller that he saw her boyfriend in the store when Union Representative 
Gunnoe passed by Nehls in the store. Since this was made in jest, I find 
it is noncoercive and does not violate Section 8(a)(1) of the Act. Sarkes 
Tarzian, Inc., 157 NLRB 1193, 1197-1198. 


331 : 


About April 5 Hazel Gorby, a floor girl whom I have found to be a 
supervisor, asked employee Barbara Ann Miller what Miller thought about 
the Union. On about April 14 Gorby asked Miller whether Miller had 
attended the union meeting the previous night. Respondent's evidence 
inconsistent therewith is not credited. Hence, I find that Gorby's conduct 
violates Section 8(a)(1) of the Act. | 


About the first week of March, Floor Girl Leona Morris, whom I 
have found to be a supervisor under Section 2(11) of the Act, said to 
employee Augusta Jo Peters, "I hear you're for the Union." Peters 
replied it was none of the business of Morris. After further talk, Morris 
told Peters that "We'd have to have an election" and that Peters "would 
lose [her] benefits." About this part of March, Store Manager Meyer also 
spoke to Peters, but I find nothing objectionable under the Act in this 


latter conversation. It is therefore unnecessary to recite it here. How- 
ever, I find that the statements of Morris are coercive and violate Section 
8(a)(1) of the Act. Respondent's evidence contrary to this last finding is 
not credited. i 


About March 25 Supervisor Leona Morris twice discussed the Union 


with employee Augusta Jo Peters. During the course of their first talk 
Morris asked Peters whether Peters signed a union card. I find this 


last question is coercive. Respondent's contrary evidence is not credited. 
| 


About April 1 employee Peters overheard Supervisor Nehls instruct 
Supervisor Leona Morris to report to him any "strange men’ passing out 
papers in the store so that he "would see what they could do about having 
them arrested." I find that this conversation does not violated Section 
8/a)(1) of the Act as it does not reasonably allude to union activity. 


About February 24 Supervisor Ralph Wallace said to employee 
Adams, "Do you know that Jay Wigal turned in your names to Mr. Meyer, 
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she turned all of your names in.” I find this is coercive and thus trans- 
gresses Section 8({a)(1) of the Act as it implies illegal surveillance of 
protected activity. 


About April 4, Supervisor Wigal asked employee Carol Ann Adams 
if anyone had been to the home of Adams. When Adams answered affir- 
matively, Wigal asked what Adams thought of the Union and also men- 
tioned that the employees enjoyed good benefits, a Christmas bonus, 
and vacation with pay. A few minutes later Supervisor Jackson spoke 
to Adams, but I find nothing offensive to the Act in Jackson's remarks. 
However, I find Wigal’s conduct coercive within the meaning of Sec- 
tion 8(a)(1) of the Act. Wigal admits some of the foregoing. To the 
extent that she denies it, I do not credit her, but I credit Adams. 


In late February Supervisor Wigal told employee Hurst that "If 
the Union goes through your Christmas bonuses will be taken away from 
you and you will only have 3 weeks paid vacations." Respondent’s con- 
trary evidence is not credited. I find that Wigal's statement is coercive 
as it constitutes a threat of reprisals if the Union is selected. 


About April 4, Respondent held a meeting for employees in the 
assembly room at 4:30 p.m. The store closes at 5 p.m. Assistant Store 
Manager Harry Nehls directed employee Davidson to attend. At the 
meeting Store Manager George Meyer told the employees that the Com- 
pany sought and had petitioned for an election; that there would be an 
election; that they should not worry "about the outsiders’ harassment”; 
that they did not have to sign a card or pay any money to work at G. C 
Murphy's; that those who had signed cards for the Union did not have to 
vote for the Union; and that some of the girls had been threatened or forced 
to sign cards for the Union. Although such expressions by Meyer depict 
antiunion hostility, I find that they do not amount to coercion and, therefore, 
that they are not prohibited by Section 8(a)(1) of the Act. 
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Respondent in 1967 had in force certain rules at its Parkersburg 
store. One set, denominated "Rules for Women Employees,” among 
other things provides that "SOLICITATION of employees shall not be 
permitted on store premises during working hours by any persons, 
employees or outsiders, for any reason except for major charities. This 
will be done under the direction of the Company."" General Counsel's 
Exhibit 6(a). Another, designated as "Rules for Managers and All Male 
Employees," inter alia forbids solicitation in the identical language 
quoted in the previous sentence. General Counsel's Exhibit 6(b). I find 
these rules are invalid because they discriminate against union solicita- 
tion while allowing the same conduct by major charities. This disparate 
treatment of unions violates Section 8(a)(1) of the Act, and I so find. 

Cf. Pace, Inc., 167 NLRB No. 160, 66 LRRM 1321. I do not reach the 
question of whether they are also invalid because they impliedly prohibit 
soliciting during nonworking hours because it is not clear from the text 
whether soliciting during nonworking hours is prohibited. : 


B. The Expulsion of Union Representative 


Woodrow Gunnoe 


1. General Counsel's evidence 
a. The version of Jack L. Brooks 


Jack L. Brooks is a business representative of Local 347 and 
assisted in the campaign to organize Respondent's store at Parkersburg, 
West Virginia. On April 7 he accompanied Gunnoe as the latter at the 
store gave out literature announcing a union meeting. Soon Supervisors 
Meyer, Jackson, Nehls, and Hubert came to them. Meyer told the union- 
men to stop distributing literature as Respondent had a no-sdlicitation 
sign which was posted in the store. Although Gunnoe asked to see the 


sign, Meyer replied that he did not have to show anything. However, 

neither Gunnoe nor Brooks saw it posted. Then Hubert and Nehls each 

grabbed Gunnoe by an arm and Jackson and Meyer pushed Gunnoe from 
| 
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behind towards the steps. Soon the supervisors let go of Gunnoe. Then 
Gunnoe and Brooks went to the store's restaurant for coffee. 


It was not long before two policemen arrived at the restaurant 
and talked to Gunnoe and Brooks. The officers refused to make an arrest 
absent a warrant and so informed Meyer. 


b. Gunnoe's testimony 


Woodrow R. Gunnoe is a business representative of the Union, 
Local 347. In January 1967 he began organizing the employees at 
Respondent's Parkersburg store. During the campaign he obtained 
signatures to 31 cards. See General Counsel's Exhibits 2-22 and 2-53, 
excluding General Counsel's Exhibit 2-45, the card of employee Poling. 


During February and March Gunnoe entered Respondent's store 
two or three times a week. Beginning February 14 Gunnoe was always 
followed, when in the store, by one of Respondent's assistant store man- 
agers, i.e., by Nehls, Jackson, Hubert, and, on two occasions only, 
Watson. Occasionally Store Manager Meyer also followed Gunnoe. 

When Gunnoe was in the store on about March 16 Hubert told him, "From 
now on, we’re going to be living right with you. . . while you're in the 
store . . . somebody else will pick you up when you get” to anotherf: or 
in the store. And Jackson did so. Gunnoe protested this following of 
him to both Hubert and Jackson, insisting he was making purchases but 
to no avail. 


On April 7 Gunnoe passed out literature at the store. See Charging 
Party's Exhibit 2. He had also passed out literature at the store on 
April 4. On this latter date Gunnoe refused to stop although ordered to 
do so by Assistant Store Manager Harry J. Nehls. 
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On April 7 Union Representative Gunnoe, accompanied by Union 
Representative Brooks, in the basement selling floor of the store, gave 
out flyers announcing a union meeting. Supervisors Meyer, Hubert, 
Jackson and Nehls followed Gunnoe as he did this. Prior to this Gunnoe 
came into the store about once a week. On each occasion the said 


supervisors followed him as he walked around in the store. 


2. Respondent's evidence : 

Store Manager Meyer instructed his assistant managers to keep 
under surveillance Woodrow Gunnoe whenever Gunnoe came into the 
store during February, March, and April. : 

On April 7 Store Manager Meyer was called to the sales floor. 
Upon arriving he observed Union Representative Gunnoe passing out 
union literature during store hours. Thereupon Meyer asked Gunnoe to 
| stop it because the store had a no-solicitation rule proscribiig this 
conduct. Since Gunnoe ignored him, Meyer then told Gunnoe that the 
latter would be arrested if he did not cease distributing literature. Then 
Gunnoe replied, ''Go ahead and have me arrested." Thereupon, Meyer 
directed Assistant Store Managers Nehls and Hubert each to get on one 
side of Gunnoe while Meyer went behind him and pushed Gunnoe. At 
the same time Nehls and Hubert took Gunnoe by the arms. Meyer stopped 
pushing when Gunnoe started to shout and yell. Meyer thus unsuccess- 
fully attempted to escort Gunnoe out of the store. | 

| 

In the meantime Meyer had someone call the police. When the 
police came they told Gunnoe he was not allowed to solicit in the store. 
One Jack Brooks was with Gunnoe at the time. But no arrest was made. 
However, Brooks asserted he would file an assault charge. Soon there- 


after Gunnoe and Brooks left the store. Meyer "attempted to have 
[Gunnoe] arrested in front of the employees." ! 
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A no-solicitation rule was posted on the stairway to which the 
public has access, according to Respondent's witnesses. See Respon- 
dent’s Exhibit 2. 


3. Concluding Findings 


Admittedly Store Manager Meyer instructed his assistant store 
managers to keep Gunnoe under observation at all times when Gunnoe was 
present in the store, and admittedly they carried out Meyer's command to 
them. This amounts to surveillance andI so find. Further, I find this 
surveillance is unlawful as Gunnoe did not engage in any conduct, prior 
to April 4 and 7, reasonably warranting the inference that his activities 
would be illegal, or unprotected, or otherwise reprehensible. It is 
therefore unnecessary to resolve a conflict in the evidence as to what 
was Said to Gunnoe by the store’s assistant managers prior to April 7 
when they accosted him in the store. 


Secondly, I find that Respondent has an illegal no-solicitation rule. 
See General Counsel’s Exhibits 6(a) and 6(b). Nevertheless this illegality 
did not vest Gunnoe with any right to distribute union literature in the 
store during working hours. Admittedly he distributed on the selling 
floor during working hours. His remedy was to file a charge with the 
Board, and, if it were found meritorious, an appropriate remedy would 
be adopted. Cf. Walker Electric Company, 142 NLRB 1214, 1215. He 
could not engage in self-help by distributing without permission. Since 
Gunnoe was not endowed with any right to distribute literature during 
working hours at the store, absent an NLRB order conferring this right 
on him, it was lawful for Respondent to ask him to stop such activity and 
to use reasonable force to expel him from the store. But Cf. G. & H. 
Towing Company, 168 NLRB No. 82, 66 LRRM 1343. 


It is my opinion, and I find, that the General Counsel's version as to 
Respondent's attempt to escort Gunnoe out of the store is accurate. 


| 
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Respondent's evidence, while not widely divergent from that of the 
General Counsel on this aspect of the case, is not credited to the extent 
that it differs from the General Counsel's. Nevertheless, I find that no 
more than reasonable force was used by Respondent to remove Gunnoe 
from the store when he persisted in distributing literature on the selling 
floors in the store during working hours. Hence I find no violation of 
Section 8(a)(1) of the Act in Respondent's attempt to expel Gunnoe or in 
its attempt to have Gunnoe arrested as a trespasser. Cf. Clyde Taylor 
Co., 127 NLRB 103, 109; D. C. International v. N.L.R.B., 66 LRRM 
2577, 2579 (C.A. 8). | 


In view of the foregoing findings, it is unnecessary to find whether 
Respondent posted a no-solicitation sign which was received in evidence 
as Respondent's Exhibit 2. If material, I find that such sign was posted; 
but I further find that such sign transgressed Section 8(a)(1) of the Act 
by imposing an unlawful restriction, i.e., obtaining an authorization card 


issued by the Greater Parkersburg Chamber of Commerce, upon the 
Union's right to campaign among Respondent's employees during non- 
working hours. Cf. Hill v. Florida, 325 U.S. 538; Lovell v. City of 
Griffin, 303 U.S. 444; Thornhill v. Alabama, 310 U.S. 88; Hague v. C.1.0., 
307 U.S. 496. | 


C. The Refusal to Recognize and 
Bargain with Local 347 


1. The appropriate unit | 


There is no history of collective bargaining for any of the employees 
involved in this case. However, a unit appropriate for collective bargain- 
ing with department stores may be a segment or subdivision, rather than 
all, of the store employees. Arnold Constable Corporation, 150 NLR3S 
788; Stern's Paramus, 150 NLRB 799; Lord & Taylor, 150 NLRB 812. 
Courts have accepted this policy of the Board. Saks & Company v. N.L.R.B., 
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66 LRRM 2158 (C.A.D.C.), decided 9/14/67. Cf. Famous-Barr Com- 
pany, 168 NLRB No. 63. On the basis of those decisions I find appro- 
priate for the purposes of collective bargaining under Section 9(a) of 
the Act 

All selling and production employees at Respondent's 

Parkersburg, West Virginia, store, stockroom employees, 

and restaurant employees, excluding guards, the store 

manager, restaurant manager, office clerical employees, 

and supervisory employees as defined in Section 2(11) 

of the Act. 

Further I find that on April 3, when the Union demanded recogni- 
tion, there were 80 employees in said unit, determined as follows. The 
maximum number is 103 as disclosed in General Counsel's Exhibit 9. 
There are to be deducted from said 103 the following employees: 


Arch Lee Roberts, head stockman of Respondent's store in 
Parkersburg, West Virginia, trains new employees, assigns employees 
to jobs, gives employees instructions, is responsible for the operation 
of the stockroom, and can recommend that someone be hired or fired. 
I find he is a supervisor under Section 2(11) of the Act. He will be ex- 
cluded fromthe appropriate unit. 


I find Joyce Wyatt and Barbara Louden are casual employees who 
work about 10 hours (in Louden's case) and 16 hours (in Wyatt's case) 
a week. Thus, I further find they have no community of interest with 
the regular employees in the unit. Hence, I find that they should be 
excluded from the unit. B. J. Carney Company, 157 NLRB 1285, 1287. 
Also I find that Ann Archer worked in the personnel office as a casual 
employee, and does some work on the cashier and wrap stations of the 
selling floor. Hence, I find that she should be excluded from the unit as 
a casual employee and as an office clerical. 


Rheba Dahmer, who works in the stockroom, has been on sick 
leave since October 15, 1966, and has been receiving company benefits 
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during such period. She has been suffering from a nervous disorder. I 
find that there is no reasonable propsect of her returning to work and, 
therefore, she should be excluded from the unit, especially since she 
has been replaced. i 
| 

Betty Brown was personnel directress until December 1966, when 
she gave up these duties because of ill health. She was then transferred 
to her present position of payroli clerk. Mrs. Jay Wigal replaced Betty 
Brown as personnel directress about December 1966, and Mrs. Keller 
in the middle of January 1967. I find that Betty Brown should be ex- 


cluded as an office clerical. 


In April the floor girls were Hazel Gorby, Jay Wigal, Grace Baker, 
Leona Morris, Emma Lou Ellis, and Mary Hickenbottem. Among other 
things they change merchandise on the counters and prepare work 
schedules for employees in their area. Their duties are described in 
General Counsel's Exhibits 7 and 8. Each floor girl covers an area 
containing several counters serviced by five to eight employees. They 
also respond to calls for assistance or help made by employees. I find 
they are supervisors under Section 2(11) of the Act and will exclude 
them from the unit. | 


Mildred Fordyce is assistant manager of the restaurant. I find 
that she responsibly directs employees at all times and, in addition, is 
in charge of the restaurant when the manager is absent. The manager 
is off every Wednesday afternoon and Friday evening, as well as when 
he takes a vacation. Accordingly, I find that Fordyce is a supervisor 
under Section 2(11) of the Act. She will be excluded from the unit. 


During March and April, Leland (Dick) Queen worked as an extra. 
However, I find he belongs in the unit because he has a community of 
interest with the employees therein. | 
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Ralph Wallace, a management trainee, has been found to be a 
supervisor. Accordingly, he will be excluded from the unit. Huberta 
Coal Co., Inc., 168 NLRB No. 22,.66 LRRM 1299. 


Respondent has four office clericals working in the office area. 
They are supervised by George E. Meyer, the store’s manager. Such 
clericals may be called to sell on the selling floor if they are needed 
there; otherwise they perform only clerical duties, which occupies 
about 90 percent of their time. Mary Null is a bookkeeper; Gladys 
Limely is a cashier; Betty Brown is a payroll clerk who works in the 
payroll department; and Margie Roberts and Lorna Marshall are office 
clericals. Four of them, i.e., all but Betty Brown, work in the office 
area. All five, however, are trained to do each other's work; and all 
five were promoted from the selling department to their clerical jobs. 
I find all four (Brown has already been excluded) are office clericals 
and should be excluded from the unit. 


Sharon Kalt, Anna Pepper, and Hilda Terrel are employed as 
merchandise girls. Thrift Drug Co. of Pennsylvania, 167 NLRB No. 
57, 66 LRRM 1082. They work both on the selling floor and in the 
office. About a third of their time is devoted to the selling floor. I 
find they are office clericals and should be excluded from the unit. 


Mary Davis was not on the payroll on April 3, as she had been 
hired in 1966 as an extra and had not worked for Respondent since late 
January 1967, when she was laid off for lack of work. I find that she 
had no reasonable prospect of working for Respondent on April 3. 
Therefore, she will be excluded from the unit. 


joan Hayden was on sick leave onApril 3. She is now assigned to 
work in the office, on the selling floor, and in the stockroom. As of 
September 19 (the date of the hearing), she has returned and is working 
in the stockroom. However, I find she was not in the unit on April 3. 
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2. The Union's majority status 


Edward G. Procious is Respondent's director of employee and 
public relations and, as such, has jurisdiction over labor relations 
matters of the Parkersburg, West Virginia, store. In the middle of 
February he first learned that Local 347 was organizing the employees 
at the Parkersburg store when the store's manager, George Meyer, 


so informed him by telephone. In that call they discussed the "organi- 
zation attempt taking place." Among other things, Meyer asked Pro- 
cious whether Meyer should recognize Local 347 if it presented a de- 
mand on Meyer for such purpose. Replying, Procious instructed Meyer 


"to refer the individual to'' Procious. | 


On April 3 Union Representative Spencer telephoned Meyer, 
claimed a majority, and asked for recognition in an appropriate unit. 
Meyer told him to get in touch with Procious, and at the same time 


refused to recognize Local 347. 


On April 3 Sherwood Spencer then telephoned Procious asking 
for recognition and asserted that his union represented a majority of 
the selling and production employees in the Parkersburg store, and 
excluded office clericals, the manager, guards, assistant managers, 
and supervisors from the unit. However, Procious replied that he had 
a good-faith doubt that Spencer "represented all of the employees of 
our Parkersburg store." Thereupon, Spencer offered to show Procious 
the union cards which such employees had signed. Instead of accepting 
this opportunity, Procias filed an RM petition with the Board the next 
day because he felt there should be an election. Procious testified that 
he did not examine the proffered cards solely because he doubted a 
majority and not because Spencer was located in another city at the time 
of the demand for recognition. Although in this same conversation 
Spencer asked for a conference with Procious, the latter refused and 
suggested that Spencer file a petition for an election. 
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When Spencer made the above demand and Procious replied by 
doubting a majority, Procious not only did not know how many em- 
ployees had signed union cards but made no attempt to ascertain the 
number thereof; in fact, according to Procious, "in doubting this ma- 
jority in relation to a numerical figure, [I] had no basis to go on," and 
that he, Procious, questioned that majority solely "on the basis of what 
Mr. Spencer told me.” 


Spencer also wrote to Procious on April 3 recapitulating the 
converSation recited above. General Counsel’s Exhibit 3. This letter 
was received on April 4. Procious replied to this by a letter dated 
April 5, claiming a "sincere doubt of majority” and notifying Spencer: 
that an RM petition had been filed on April 4. (That petition is numbered 
9-RM-478. See Charging Party’s Exhibit 1.) General Coynsel's Exhibit 
4a. That RM petition (Charging Party’s Exhibit 1) was later dismissed. 


About April 6 Spencer called Procious, reiterating that the Union 
wanted recognition and claiming to represent a majority, but Procious 
again stated that he wanted an election because he did not believe the 
Union had a majority. Again Spencer offered to prove his majority, 
but Procious declined to accept this, and stated that he did not have to 
tell why he questioned that majority as long as he was sincere in so 
doubting. 


Employee Barbara Ann Miller signed a union card (General Coun- 
sel's Exhibit 2-2) on February 10. About February 14 employee 
Augusta Jo Peters signed a union card. (General Counsel's Exhibit 2-3). 
Employee Tresa Sue Poling signed one on about March 18 (General 
Counsel’s Exhibit 2-4), and Deanna Deem on about February 25 (Gen- 
eral Counsel's Exhibit 2-5). 


Employee Nancy E. Guinn signed a union card on about February 9. 
General Counsel's Exhibit 2-6. Mary Myrtle Hutchinson signed on about 
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February 6 (General Counsel's Exhibit 2-7), Ethel Ellars on about 
February 15 (General Counsel's Exhibit 2-8), Kathryn Coleman on about 
March 15 (General Counsel's Exhibit 2-9), Norma Fleak on about 
February 21 (General Counsel's Exhibit 2-10), Carol Ann Adams on 
about February 20 (General Counsel's Exhibit 2-11), Linda Trescott 

on about May 13 (General Counsel's Exhibit 2-12). | 


Employee Nancy G. Taylor signed a card about March 10 
(General Counsel's Exhibit 2-13); Sharon Ann Low on about February 
24 (General Counsel's Exhibit 2-14); Carolyn Hurst on about February 
20 (General Counsel's Exhibit 2-15); Eva Drain on about February 27 
(General Counsel's Exhibit 2-16); Estella Guinn on about February 9 
(General Counsel's Exhibit 2-17); Barbara Brookover on about 
March 18 (General Counsel's Exhibit 2-18); Leland Queen on about 
March 24 (General Counsel's Exhibit 2-19); Christine Smith on about 
May 13 (General Counsel's Exhibit 2-20); Judy Helmick on about 
May 6 (General Counsel's Exhibit 2-21). 


| 
In addition other employees signed union cards in evidence as 
General Counsel's Exhibits 2-22 to 2-53 except 2-28 (that of Mary 


Davis). Mary Davis was not in the unit on April 3. 


I find that the foregoing cards were properly obtained And that 
nothing in the record impugns their validity. Further, I find that on 
April 3, when the Union demanded recognition from the Respondent, 


Local 347 had cards from a majority, i.e., 52, of the Sey eee in the 


appropriate unit. | 


3. Respondent's doubt of majority 


An employer is under a statutory onus to recognize and bargain 
with a labor organization representing a majority (based upon cards) 
of employees in an appropriate unit (Section 8(a)(5) of the Act) unless 
he entertains a good-faith doubt of majority; and this is so even though 

| 
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the Union may in fact enjoy majority status. N.L.R.B. v. Heck's, Inc., 
(C.A. 4), decided 10/12/67; Aaron Brothers Company of California, 

158 NLRB 1077. And the burden is on the General Counsel to establish 
affirmatively the Union's majority and the existence of bad faith on 

the employer's part. John P. Serpa, Inc., 155 NLRB 99. However, a 
violation of Section 8(a)(5) will be established when the General Counsel 
sustains the burden of showing (a) that the Union has been designated 
by an uncoerced majority of employees in the unit who signed cards, 
and (b) that the employer did not question the majority in good faith. 
Sandy's Stores, Inc., 163 NLRB No. 95. 


Recently the Court of Appeals for the Fourth Circuit has held 
in two cases that cards are unreliable evidence of a majority, that an 
employer may question such cards, and that an election under Section 9 
of the Act is the preferred method of ascertaining majority. N.L.R.B. 
v. Logan Packing Co., 66 LRRM 2596; N.L.R.B. v. Sehon Stevenson 
& Co., 66 LRRM 2603. Judged by the criteria pronounced by the Fourth 
Circuit in those two cases, I would find that Respondent's refusal to 
recognize and bargain with Local 347 is justified, even though that 
Union enjoyed majority status based on a card count. But as a Trial 
Examiner I am constrained to follow Board Decisions, not reversed 
by the Supreme Court, when they clash with those of Circuit Courts of 
Appeals. Iowa Beef Packers, Inc., 144 NLRB 615, 616-617. Applicable. 
Board precedent holds that an employer who does not question in good ~ 
faith an actual majority based upon cards violates Section 8(a)(5) of 


the Act. Sandy's Stores, Inc., 163 NLRB No. 95. 


Upon the record unfolded in this case I am of the opinion, and 
find, that the General Counsel has established want of good faith on 
Respondent's part in questioning the Union's majority. The foregoing 
conclusion is based upon the entire record and the following subsidiary 
facts which I find: 


345 | 
| 

(a) Respondent engaged in unfair labor practices directed towards 
thwarting or frustrating the Union's organization efforts. It is sufficient 
to cite but two examples upon this segment of the case. (1) Respondent's 
supervisors illegally interrogated employees concerning the Union. 
(2) Further, Respondent kept Union Representative Gunnoe under constant 


surveillance whenever he entered the store. | 
| 


(b) Respondent instructed Store Manager Meyer, long before a 
demand was made upon him for recognition, that if a demand was sub- 
mitted to him he should reply by questioning the Union's majority and 
referring the Union to higher company Officials at its Pennsylvania head- 
quarters. 


(c) When the Union, pursuant to Meyer's directing it to get in touch 
with Procious in Pennsylvania did so, Procious questioned the Union's 
majority without having made, or caused to be made, an inquiry which 


would lead to a belief regarding the Union's majority or absence thereof. 


The foregoing acts in my opinion affirmatively demonstrate that 
Respondent never intended to recognize the Union regardless of any 
majority it attained, and thus discloses a desire "to gain time and to 
take action to dissipate the Union's majority."" Joy Silk Mills v. N.L.R.B., 
185 F.2d 732, 741 (C.A. D.C.), cert. denied 341 U.S. 915. Sprouse-Reitz 
Co., 168 NLRB No. 56, 66 LRRM 1347, is distinguishable. 


It follows, and I find, that since the Union had a valid majority 
which Respondent did not doubt in good faith, Respondent violated Section 
8(a)(5) of the Act by failing and refusing to recognize and bargain with it 
in an appropriate unit. If material, I find that Respondent aid not question 
the unit at the time of the demand for recognition. 
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V. The Effect of the Unfair Labor 
Practices Upon Commerce 

Those activities of Respondent set forth in section III, above, 
found to amount to unfair labor practices, occurring in connection with 
its operations described in section I, above, have a close, intimate, and 
substantial relation to trade, traffic, and commerce among the several 
States, and tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce. 


VI. The Remedy 


Having found that Respondent has engaged in certain conduct 
prohibited by Section 8(a)(1) and (5) of the Act, I shall recommend that 
the National Labor Relations Board order it to cease and desist therefrom 
and that it take specific affirmative action, as set forth below, designed 
to effectuate the policies of the Act. However, I find that Respondent has 
not displayed an utter disregard of the Act which would require an exten- 
sive remedy or broad Board order in this case. Accordingly, I shall 
recommend that the Order in this case be limited to enjoining the 
conduct found to constitute unfair labor practices and similar or like 
activities. 


Upon the basis of the foregoing findings of fact, and upon the entire 
record in this case, I make the following: 
Conclusions of Law 
1. Local 347 is a labor organization within the meaning of 
Section 2(5) of the Act. 


2. Respondent is an employer as defined in Section 2(2), and is 
engaged in commerce within the meaning of Section 2(6) and (7), of the Act. 
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3. By engaging in the conduct set forth in this paragraph, 
Respondent has engagedin unfair labor practices within the meaning of 
Section 8(a)(1) of the Act: (a) coercively interrogating its employees 
concerning their and their fellow employees’ union membership, activities, 
and desires; (b) engaging in surveillance of employees’ protected 
activities; (c) creating the impression among its employees that it was 
engaged in surveillance of their union activities; (d) threatening to impose 


less favorable working conditions and loss of certain benefits should the 
employees select Local 347 as their collective-bargaining representative; 
(e) promulgating a no-solicitation rule which discriminates against Local 
347; and (f) coercively asking an employee not to sign up with Local 347. 


4. Since on or about April 3 a unit appropriate for the purposes of 
collective bargaining within the meaning of Section 9(a) of the Act con- 
sisted of all selling and production employees at Respondent's Parkers- 
burg, West Virginia, store, including stockroom and restaurant employees, 
but excluding guards, the store manager, restaurant manager, office 
clerical employees, and supervisors as defined in Section 2(11) of the Act. 


5. Since on or about April 3 Local 347 has represented a majority, 
and has been the exclusive bargaining representative, of all the employees 
in the aforesaid appropriate unit for purposes of collective bargaining 
within the meaning of Section 9(a) of the Act; and Respondent was on that 
date, and has been since, legally obligated to recognize and bargain with 
Local 347 as such. 


6. By refusing to recognize and bargain collectively with Local 347 
in regard to the employees in said appropriate unit on or about and since 
April 3, Respondent has engaged in unfair labor practices within the 
meaning of Section 8(a)(5) and (1) of the Act 


7. The above-described unfair labor practices affect commerce 
within the meaning of Section 2(6) and (7) of the Act. 


| 


i 
| 
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8. Respondent has not committed any other unfair labor practices 
as alleged in the complaint. 


RECOMMENDED ORDER 


Upon the basis of the above findings of fact and conclusions of law, 
and upon the entire record in this case, it is recommended that Respon- 
dent, its officers, agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Refusing to recognize or bargain with Local 347 as the 
exclusive bargaining representative of all the employees in the above- 
mentioned appropriate unit. 


(b) Coercively interrogating employees concerning their and 
other employees’ union membership, activities, and desires. 


(c) Engaging in surveillance of employees’ protected 
activities. 


(d) Creating the impression among its employees that it is 
engaged in surveillance of their union activities. 


(e) Threatening to impose less favorable working conditions 
and loss of certain benefits should the employees select Local 347 as 
their collective-bargaining representative. 


(f) Promulgating or enforcing a no-solicitation rule which 
discriminates against labor organizations, or coercively asking em- 
ployees not to sign up with the Union. 


(g) In any like or similar manner interfering with, restraining, 
or coercing employees in the exercise of rights guaranteed to them by 
Section 7 of the Act. 
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2. Take the following affirmative action designed to effectuate 
the policies of the Act: 


(a) Upon request, recognize and bargain with Local 347 as 
the exclusive representative of all employees in the aforesaid appropriate 
unit and, if an understanding is reached, embody such understanding in 
a written, signed agreement. | 


(b) Post at its retail store at Parkersburg, West Virginia, copies 
of the notice attached hereto as "Appendix."'2 Copies of said 
notice, on forms provided by the Regional Director for the Ninth Region, 
after being signed by a duly authorized representative of Respondent, 
shall be posted by it immediately upon receipt thereof and be maintained 
by it for 60 consecutive days thereafter in conspicuous places, including 


all places where notices to employees are customarily displayed. 
Reasonable steps shall be taken by Respondent to insure that said notices 
are not altered, defaced, or covered by any other material. — 


2 If this Recommended Order is adopted by the Board, the words 
"A DECISION AND ORDER" shall be substituted for the words "THE 
RECOMMENDED ORDER OF A TRIAL EXAMINER" in the notice. 
In the further event that the Board's Order is enforced by;a decree of 
a United States Court of Appeals, the words "A DECREE OF THE 
UNITED STATES COURT OF APPEALS ENFORCING AN ORDER" 
shall be substituted for the words "A DECISION AND ORDER." 
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(c) Notify the Regional Director for the Ninth Region, in writing, 
within 20 days from the receipt of this Decision, what steps Respondent 
has taken to comply herewith. 


It is further recommended that the complaint be dismissed insofar - 
as it alleges violations of the Act not specifically found herein. | 


Dated at Washington, D. C. 

January 17, 1968. /s/ James V. Constantine 
James V. Constantine 
Trial Examiner 


. 


3/ tf this Recommended Order is adopted by the Board, this provision 
shall be modified to read: "Notify said Regional Director, in writing 
within 10 days from the date of this Order, of the steps which Respon- 
dent has taken to comply herewith.” 
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APPENDIX 
NOTICE TO ALL EMPLOYEES 


PURSUANT TO 


| 
THE RECOMMENDED ORDER OF A TRIAL EXAMINER OF THE 


NATIONAL LABOR RELATIONS BOARD 

and in order to effectuate the policies of the ! 

NATIONAL LABQR RELATIONS ACT 
(AS AMENDED) 


we hereby notify our employees that: 


WE WILL NOT refuse to recognize or bargain collectively with 
FOOD STORE EMPLOYEES UNION, LOCAL NO. 347, AMALGA- 
MATED MEAT CUTTERS AND BUTCHER WORKMEN OF NORTH 
AMERICA, AFL- CIO, as the exclusive representative of the 
employees in the bargaining unit described below. : 


WE WILL NOT engage in surveillance, or create the impression to 
employees that we are engaging in surveillance, of their union and 
other activities protected by the Act. | 


WE WILL NOT coercively ask employees questions about their and 
other employees' union membership, activities, and desires. 


WE WILL NOT threaten to impose less favorable one conditions 
and loss of benefits should you select said LOCAL NO.| 347 as your 
collective-bargaining representative. | 


WE WILL NOT adopt or enforce any no-solicitation ral which 
discriminates against unions. 


WE WILL NOT coercively ask employees not to sign . with the 
above LOCAL NO. 347. 


=i 
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WE WILL NOT in any like or similar manner interfere with, 
restrain, or coerce our employees in the exercise of enjoyment 
of rights guaranteed to them in Section 7 of the Act. 


WE WILL, upon request, bargain collectively with said LOCAL 
NO. 347 as the exclusive bargaining representative of all 
employees in the bargaining unit described below with respect 

to rates of pay, wages, hours of employment, and other conditions 
of employment. If an understanding is reached, we will embody 
such understanding in a written, signed agreement. 


The bargaining unit is: 


All selling and production employees at our 
Parkersburg, West Virginia, store, stockroom 
employees, and restaurant employees, excluding 
guards, the store manager, office clerical employees, 
and supervisory employees as defined in the Act. 


All our employees are free to become, remain, or refrain from 
becoming or remaining, members of said LOCAL NO. 347 or any other 
labor organization. 


G. C. MURPHY COMPANY 
Employer 


Dated  .- ; By 
(Representative) (Title) 


This Notice must remain posted for 60 consecutive days from the 
date of posting, and must not be altered, defaced, or covered by any 
other material. 

If employees have any question concerning this Notice or compliance 
with its provisions, they may communicate directly with the Board's 
Regional Office, Room 2407, Federal Office Building, 550 Main Street, 
Cincinnati, Ohio 45202 (Tel. No. 684-3686). 
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171 NLRB No. 45 D-938 ! 
Parkersburg, W. Va. 


UNITED STATES OF AMERICA ? 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


| 
G. C. MURPHY COMPANY : 
and Case No. 9-CA-4237 


FOOD STORE EMPLOYEES UNION, 
LOCAL No. 347, AMALGAMATED 
MEAT CUTTERS AND BUTCHER | 
WORKMEN OF NORTH AMERICA, ! 
AFL—CIO 


DECISION AND ORDER 


On January 17, 1968, Trial Examiner James V. Constantine 
issued his Decision in the above-entitled proceeding, finding that 
the Respondent had engaged in and was engaging in certain unfair 
labor practices, and recommending that it cease and desist there- 
from and take certain affirmative action, as set forth in the 
attached Trial Examiner's Decision. He also found that the Re- 
spondent had not engaged in other unfair labor practices alleged 
in the complaint. Thereafter, the Respondent filed exceptions to 
the Trial Examiner's Decision and a supporting brief, and the 
Charging Party filed cross-exceptions to the Trial Examiner's 
Decision and a supporting brief, and an answering brief to the 
Respondent's exceptions. : 
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Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relations Board has 
delegated its powers in connection with this case to a three-member 
panel. 


The Board has reviewed the rulings of the Trial Examiner made 
at the hearing and finds that no prejudicial error was committed! The 
rulings are hereby affirmed. The Board has considered the Trial Exam- 
iner’s Decision, the exceptions, cross-exceptions, and briefs, and the 
entire record in this case, and hereby adopts the findings, conclusions, 
and recommendations of the Trial Examiner only to the extent con- 
sistent herewith. 


1. The Trial Examiner found, and we agree, that supervisor 
Wallace created the impression among employees that the Respondent 
was engaging in surveillance of their union activities, and that super- 
visor Nehls coercively interrogated them about their union activities, 
in violation of Section 8(a)(1) of the. Act. 


He also found, and we agree, that on March 31, 1967, and again 
on about April 7 and 14, supervisor Roberts coercively interrogated 
employee Davidson, and on about April 7 threatened Davidson with dis- 
charge and loss of hours if the Union were selected, in violation of Sec- 
tion 8{a){1) of the Act. In the same conversation, Roberts also told 
Davidson that the Respondent could bring in three boys and "work them 
10 hours a piece . . . to keep people from thinking they were getting 


1 the Respondent's request for oral argument is hereby denied as the record, 
the exceptions, cross-exceptions, and briefs adequately present the issues and 
the positions of the parties. 

The Charging Party excepts on the basis that it was not afforded an oppor- 
tunity at the hearing to adduce certain evidence regarding the supervisory status 
of floorgirls. We find no merit in this exception, as examination of the record 
reveals that ample opportunity to adduce all relevant evidence was afforded the 
parties, and that the Charging Party has not been prejudiced. 
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away with something."" Contrary to the Trial Exxminer, we find that 
this latter statement, occurring in the context of the other coercive 
remarks found above, was also a threat which constituted an additional 
violation of Section 8(a)(1) of the Act. | 


2. The Trial Examiner found that the Respondent's rule prohibit- 
ing solicitation of employees on "store premises during working hours 


by any persons .. . for any reason except for major charities," violated 
Section 8(a)(1) of the Act. We agree that this rule is unlawful, but for 
the following reasons. As this rule may be read to prohibit union solici- 
tation by an employee in nonselling areas of the store even during an 
employee's nonworking time, it is "at best ambiguous and the risk of 
ambiguity must be held against the promulgator of the rule rather than 
against the employees who are supposed to abide by it. ra We therefore 
find that by maintaining oe no-solicitation rule the Respondent violated 


Section 8(a)(1) of the Act.? | 


The Trial Examiner also found that a sign which required solici- 
tors to obtain an authorization card from the Parkersburg, West Virginia, 
Chamber of Commerce, would, if posted, be in violation of Section 8(a)(1) 
of the Act. We disagree. Signs of this nature, posted in retail establish- 
ments are customarily directed to the public only and not to employees. 
So here, there is no evidence that this rule, unlike the rule found invalid 
above, was intended to govern solicitation by employees. Nor was it en- 
forced against them. There is, furthermore, no contention, and no evi- 
dence, that alternative channels of communication with Respondent's em- 
ployees, available to Union organizers, were inadequate, and that the 


2 N.L.R.B. v. Miller, $41 F.2d 870, 874 (C.A. 2), enfg. ee 
ae ipany, 148 NLRB 1579. | noes 
| 


3 see Marlene Industries Corporation, 166 NLRB No. 58; Davis| Wholesale Co., 
Inc., 165 NLRB No. 39. | 
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Respondent was for this reason required to permit the use of its facili- 
ties to nonemployees for organizational purposes.* Moreover, a viola- 
tion based on this rule was not alleged in the complaint. 


3. The Trial Examiner found that assistant store managers kept 
Union Organizer Gunnoe under observation at all times when he was in 
the store, and that this constituted surveillance in violation of Section 
8(a)(1) of the Act. We disagree. Gunnoe visited the Respondent's store 
about two or three times a week contacting employees on the selling 
floor. As the Respondent could have lawfully prohibited Gunnoe's con- 
duct in this respect altogether, we find that the less restrictive measure, 
of keeping him under observation, adopted to ames any intrusion upon 
its efforts to carry on its business, was also lawful.” For the same rea- 
son, we agree with the Trial Examiner that the Respondent's attempts 
to expel Gunnoe from the store, after he distributed union literature on 
the selling floor, did not violate Section 8(a)(1) of the Act. We shall, ac- 
cordingly, dismiss these portions of the complaint. 


4. The Trial Examiner found that the Respondent's six floorgirls 
were supervisors and that threats and interrogations made by Floorgirls 
Wigal, Gorby, and Morris were violative of Section 8(a)(1) of the Act. 

We do not agree. Floorgirls work under the direction of four assistant 
managers, who are admitted supervisors. Although floorgirls receive 
more pay than do other employees, they spend 50 to 60 percent of their 
time selling. In addition, they relay assistant managers’ instructions to 
the approximately five to eight employees who work in their area; remind 
such employees to keep counters filled and signs straight; routinely shift 
them from counter to counter; assist employees who need help; and serv- 
ice charge calls, exchanges and refunds. They may grant permission to 


4 See N.L.R.B. v. Babcock and Wilcox Co., 351 U.S. 105; 8. & H. Grossinger's, 
ine. SESENERDESS ee eT 


> See Heck’s, Inc., 170 NLRB No. 53; Randall's, 157 NLRB 86, 88-92. 
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employees to leave the floor temporarily, but employees must request 
time off from an assistant manager. Floorgirls prepare work schedules 
with the assistant managers, but it appears that their authority in this 
regard extends only to changing a lunch schedule if more counter help 
is needed. In view of the foregoing, we find that floorgirls are not su- 
pervisors, and that any remarks they made to other employees are not 
attributable to the Respondent. Accordingly, we shall dismiss the allega- 


tions of the complaint based thereon. 


5. The Trial Examiner found that the Respondent a Section 
8 (a)(5) of the Act. We find merit in the Respondent's exception to this 
finding. | 

On April 3, the Union telephoned the Respondent asserting that it 
represented a majority of the selling and production employees, exclud- 
ing office clericals, and requesting recognition. The Respondent re- 
fused, claiming that it doubted that the Union "represented alll the em- 
ployees of our Parkersburg store."" On April 4 and 6, the Union by 
letter again requested recognition and in both instances the Respondent 


replied that it doubted that the Union represented a majority of employees. 


The Respondent contends that Roberts and Fordyce, three mer- . 
chandise girls, five employees designated as office clericals, one em- 
ployee who was on leave of absence on April 3, and three part-time em- 
ployees should be included in the unit, and that one employee who worked 
intermittently should be excluded. | 


| 
We agree with the Trial Examiner that. Roberts and Fordyce are 
supervisors and should be excluded from the unit. We disagree, however, 
with the following unit determinations of the Trial Examiner: 


(a) The three merchandise girls are on the selling floor about 50 
to 60 percent of the time selling and checking inventory. They spend 
about one-third of their time in the office, and also spend time in the 
stockroom. Five employees designated as office clericals spend the 
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majority of their time in the office. However, they also sell, and were 
hired, and worked, as sales girls before assuming their present jobs. 
We find, in view of the relatively small employee complement having 
similar working conditions and related, overlapping work functions, 
that office clericals and merchandise girls share a community of inter- 
est with other unit employees. Accordingly, we find that they should be 
included in the unit.° 


(b) Since October 1966 and continuing through the time of the - 
Union's bargaining demand and the hearing, Rheba Dahmer was onleave 
of absence because of illness. During this time she received company 
benefits; and no party contends that she should be excluded. On the basis 
of the foregoing, we find that Dahmer was a member of the unit on April 
3.7 


{c) At the time of the demand, Louden, Wyatt and Archer were 
part-time employees, working about 10, 16, and 20 hours per week, re- 
spectively. During this time Queen apparently was also working for 
the Respondent. However, he worked only intermittently when regular 
employees were absent or ill. On the basis of the foregoing, we find 
that Louden, Wyatt, and Archer are regular part-time employees; and 
Queen is an irregular or casual employee.° Accordingly, the unit shall 
include Louden, Wyatt, and Archer, and exclude Queen. 


(d) We have found above that the six floorgirls are not supervisors. 
As they work with, perform duties related to or the same as, share the 
same supervision with, and have similar hours and working conditions 
as other employees who are included in the unit, we shall include them. 


6 see Heck's, Inc., 170 NLRB No. 53; Heck's, Inc., 159 NLRB 1151, 1152. 


7 Photobell Company, Inc., 158 NLRB 738, 745; E. H. Sargent and Company, 
99 NLRB 1318, 1320. 


8 see Sandy's Stores, Inc., 163 NLRB No. 95; Haag Drug Company, Inc., 146 
NLRB 798. 
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In conclusion, we find that the following employees constitute an 
appropriate unit within the meaning of Section 9(b) of the Act: All sell- 
ing and production employees at the Respondent's Parkersburg, West 
Virginia, store, including stockroom and restaurant employees, employ- 
ees designated as office clericals, merchandise girls, and floorgirls; but 
excluding guards, the store manager, head stockman, assistant restau- 
rant manager, and other supervisors as defined in the Act. : 


the General Counsel introduced into evidence a list of 103 em- 
ployees,” prepared by the Respondent. From this number, the names 
of only 3 — Roberts and Fordyce, whom we have found to 33 EOE 
and Hayden, whose exclusion by the Trial Examiner was not excepted 
to — can be excluded, which leaves 100 employees in the appropriate 
unit. On April 3, the Union had 49 cards. Excluding the cards of Virla 
Poling, Mary Davis, and Queen, who were not in the unit, we find that 
the Union had, on this date, cards from only 46 of the 100 employees in 
the unit. We therefore find that on April 3, and at all times material 
thereafter, the Union lacked authorization from a majority of employees 
in the unit. Accordingly, as the Union was not the representative ofa 
majority of the employees in the appropriate unit, we find that the Re- 
spondent's refusal to recognize and bargain was not unlawful, and we 
shall dismiss the allegation that the Respondent violated Section 8(a)(5) 
of the Act. | 


ORDER : 


Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby orders that the 


9 The list does not include the name of Wallace, a management trainee whom 
the Trial Examiner found to be a supervisor and not excepted to; Mary Davis, ex- 
cluded by the Trial Examiner and not excepted to; Virla Poling, whose employ- 
ment had terminated by April 3; or Queen, whom we have exceicieds as a casual 
employee. 
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Respondent, G. C. Murphy Company, Parkersburg, West Virginia, its 
officers, agents, successors, and assigns, shall: 


1. Cease and desist from: 


{a) Coercively interrogating employees concerning their or other 
employees’ union membership, activities, and desires. 


(b) Creating the impression among its employees that it is engaged 
in surveillance of their union activities. 


(c) Threatening to take away certain benefits if employees join 
Food Store Employees Union, Local No. 347, Amalgamated Meat Cutters 
and Butcher Workmen of North America, AFL-CIO, or select it as their 
collective-bargaining representative. 


(d) Maintaining a no-solicitation rule which prohibits employees 
from soliciting for the Union during their nonworking hours in nonselling 
areas of the store. 


(e) In any like or similar manner interfering with, restraining, 
or coercing employees in the exercise of rights guaranteed to them by 
Section 7 of the Act, except to the extent that such right may be affected 
by an agreement requiring membership in a labor organization as a con- 
dition of employment, as authorized in Section 8(a)(3) of the Act, as 
modified by the Labor-Management Reporting and Disclosure Act of 
1959. 


2. Take the following affirmative action, which the Board finds 
will effectuate the policies of the Act: 

(a) Post at its store in Parkersburg, West Virginia, copies of the 
attached Notice marked "Appendix." ze Copies of said Notice, on forms” 


£0 In the event that this Order is enforced by a decree of the United States Court 


of Appeals, there shall be substituted for the words "'a Decision and Order" the 
words ‘'a Decree of the United States Court of Appeals, Enforcing an Order."' 
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provided by the Regional Director for Region 9, shall, after being duly 

signed by the Respondent's representative, be posted immediately upon 
receipt thereof, and be maintained by it for 60 consecutive days there- 
after, in conspicuous places, including all places where Notices to em- 
ployees are customarily posted. The Respondent shall take reasonable 
steps to insure that such Notices are not altered, defaced, or covered 

by any other material. ! 


(b) Notify the Regional Director for Region 9, in writing, within 
| 
10 days from the date of this Order, what steps have been taken to com- 
ply herewith. : 


IT IS FURTHER ORDERED that the complaint be, and it hereby 


is, dismissed insofar as it alleges violations of the Act not specifically 
found herein. | 


Dated, Washington, D. C., May 14, 1968. 


| 
i 
| 
| 


1 
| 
| 


Frank W. McCulloch, Chairman 
| 


John H. Fanning Member 
i 
| 
Sam Zagoria, Member 


NATIONAL LABOR RELATIONS BOARD 


(SEAL) 
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APPENDIX 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board and in order to effectuate the 
policies of the National Labor Relations Act, as amended, we hereby 
notify our employees that: 


WE WILL NOT coercively ask employees questions 
about their and other employees’ union membership, 
activities, and desires. 


WE WILL NOT create the impression among employ- 
ees that we are engaging in surveillance of their union 
and other activities protected by the Act. 


WE WILL NOT threaten to take away benefits if em- 
ployees join the Union or select it as their collective- 


bargaining representative. 


WE WILL NOT maintain a no-solicitation rule which 
prohibits employees from soliciting for the Union dur- 
ing their nonworking hours in nonselling areas of our 
store. 


WE WILL NOT in any like or similar manner interfere 
with, restrain, or coerce our employees in the exer- 
cise of the rights guaranteed them by Section 7 of the 
Act, except to the extent that such right may be affected 
by an agreement requiring membership in a labor or- 
ganization as a condition of employment, as authorized 
in Section 8(a)(3) of the Act, as modified by the Labor- 
Management Reporting and Disclosure Act of 1959. 


All our employees are free to become, remain, or re- 
frain from becoming or remaining, members of FOOD 
STORE EMPLOYEES UNION, LOCAL NO. 347, AMAL- 
GAMATED MEAT CUTTERS AND BUTCHER WORK- 
MEN OF NORTH AMERICA, AFL-CIO, or any other 
labor organization. 


G. C. Murphy Compa 
(Employer) 


Dated 7 By 
(Representative) (Title) 
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This Notice must remain posted for 60 consecutive days from 
the date of posting, and must not be altered, defaced, or covered by 
any other material. 


If employees have any question concerning this Notice or com- 
pliance with its provisions, they may communicate directly with the 
Board's Regional Office, Room 2407, Federal Office Building, 550 
Main Street, Cincinnati, Ohio 45202 (Tel. No. 684-3686). 


S~ 


LAS 


UNION LOCAL 347, AMALGAMATED MEAT 
CUTTERS & BUTCHER WORKMEN OF 
NORTH AMERICA, AFL-CIO. 


in the 


United States Court of Appeals 
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3n the 


United States Court of Appeals 


For tue District or CotumsBia Circuit. 


No. 21,939. 


FOOD STORE EMPLOYEES UNION, LOCAL 347, 
AMALGAMATED MEAT CUTTERS & BUTCHER 
WORKMEN OF NORTH AMERICA, AFL-CIO, 

Petitioner, 
vs. 
NATIONAL LABOR RELATIONS BOARD, 


Respondent, 
AND 


G. C. MURPHY COMPANY, 
Intervenor. 


On Petition to Review and Modify an Order of the 
National Labor Relations Board. 


ISSUES PRESENTED FOR REVIEW. 


The uestsons re as formulated in the ee 


1, ‘J. A.”’ refers to portions of the record printed as 
the Appendix of the Parties. References preceding a semi- 
colon are to the Board’s or Trial Examiner’s findings. 
Those following the semi-colon are to the supporting evi- 
dence. 
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fi 1. Whether the Board properly found: that the Charg- 

/ ing Party was afforded an opportunity to participate in the 

caring before the Trial Examiner and adaiuee ll releva t 

\ exidence. 

2. Whether the Board properly found: that the Com- 
pany did not violate Section 8(a)(5) and (1) of the Act. 

3. Whether the Board properly found: that certain 
statements of /Supervisor Nehls/did not constitute addi- 
tional violations of Section 8(a)(1) of the Act. 

4. Whether the Board properly found: that the Com- 
pany’s six floor girls we j within the 
meaning of Section 2(11) of the Act{ and therefore, that 
their conduct and statements did not wolate Section 8(a) (1) 
of the Act. 

. 5. Whether the Board properly found: that a certain 
no-solicitation sign did not violate Section 8(a)(1) of the 
Act. 

6. Whether the Board properly found: that the Com- 

/ pany did not violate Section 8(a)(1) of the Act with 
respect to its conduct against Union Organizer Gunnoe. 


This case has never previously been before this Court. 


STATEMENT OF THE CASE. 


This matter comes before the Court upon the petition of 
the Food Store Employees Union Local 347, Amalgamated 
Meat Cutters and Butcher Workmen of North America, 
AFL-CIO (hereinafter referred to as ‘‘Union’’) to review 
an order of the National Labor Relations Board (herein- 
after referred to as ‘‘Board’’) issued on May 14, 1968 
pursuant to Section 10(c) of the National Labor Relations 
Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U. S. C. 
See. 151, et seq.). The employer involved, G. C. Murphy 
Company (hereinafter referred to as ‘‘Murphy’’ or ‘‘Com- 
pany’’) has been permitted to intervene in this matter. The 
Board’s decision and order are reported at 171 NLRB 
No. 45 (J. A. 353-361). The Court has jurisdiction of the 
proceedings under Section 10(f) of the Act. 


I. THE TRIAL EXAMINER’S AND BOARD’S FINDINGS. 


The Trial Examiner found that Murphy had engaged in 
acts of coercion, interrogation, threats, surveillance an 
creating the impression of surveillance, all in violation o 
Section 8(a)(1) of the Act (J. A. 347). The Trial Ex- 
aminer also found that the Union was the majority repre- 
sentative of Murphy’s Parkersburg, West Virginia em- 
ployees and had requested recogniton for an appropriate 
unit for the purposes of collective bargaining and that 
Murphy unlawfully failed and refused to recognize and 
bargain with the Union (J. A. 347). 


The Board affirmed the Trial Examiner’s findings of 
Section 8(a)(1) violations except for the finding of unlaw- 
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_~ful surseillence-of-Cnien-agent Gunnoe’s activities and the 
7 F vonduct_of floor girls.* whom the Board found to be not 
“supervisors (J. A. 356-357). The Board reversed its Trial 

Examiner in respect to his finding that the Company 
refused to bargain in violation of Section 8(a)(5) of the 
pola /Act on the ground that the Union did not represent_a 
4 SSS at the time it requested recog- 
nition. The Board’s lack of-majority ¢onciusion was ar- 
rived at after it expanded the unit found by the Trial 
Examiner to be appropriate (1) by adding office clerical 
employees and merchandise girls to the unit description ; 


(2) by including jn the unit fonr employees the Trial 

! Examiner found to ee having ‘‘no community 
of interest with the regular employees in the unit,’’ and 
(3) by reversing the Trial Examiner’s finding that six 
floor girls were supervisors and thereby increasing by 
we 


an additional six the total number of employees in the 
unit? (J. A. 357-359). 


2. The Company refers to these individuals as ‘‘floor 
girls’’ and ‘‘floor supervisors’’ (J. A. 56, 314, 316). Be- 
cause their status is in dispute we shall refer to them as 
“*floor girls’’. 


\\ 3. The Board added twenty (20) employees to the num- 
r of eligible employees found by the Trial Examiner 
ppropriately to be included in the unit thereby increasing 

e size of the unit by about twenty-five (25%) per cent. 


I. STATEMENT OF PACTS. 
A. Chronology of Events. 


Murphy is a variety chain store operation engaged in the 
retail sale of large assortments of household needs. Its 
Parkersburg, West Virginia store is the only store involved 
in this proceeding. 


1. The Union’s Organizational Campaign. 

Woodrow Gunnoe, a representative of the Union and a 
resident of Parkersburg, began an organizational drive 
among Murphy’s Parkersburg employees in January, 1967* 
(J. A. 189). During the period of February and March 
Gunnoe visited the store at least once a week, but during 
these visits did not talk with employees about union mat- 
ters (J. A. 122, 150, 193-194, 201). Gunnoe engaged in his 
organizational activities primarily at the employees’ 
houses (J. A. 198) where he obtained thirty-one (31) 
signatures to Union authorization cards® (J. A. 334). An 
additional eighteen (18) or nineteen (19) authorization 
cards were signed by employees by April 3. 


4. All dates hereinafter will refer to the year 1967 
unless otherwise indicated. 


5. The cards read as follows: 


APPLICATION 


Food Store Employees Union, Local No. 347 
P. O. Box 2751 Telephone 346-9679 Charleston, W. Va. 
The undersigned hereby authorizes this Union to 
represent his or her interest in collective bargaining 
concerning wages, hours, and working conditions. 
Company’s Name Your Name 
(J. A. 303) 
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2. The Company's Unlawful Anti-Union Campaign. 


Soon after the Union began its organizational drive, 
the Company embarked upon a widespread, unlawful anti- 
union campaign. The Trial Examiner found (J. A. 347) 
and the Board affirmed that the Company coercively inter- 
rogated employees, created the impression of surveillance 
of Union activities, threatened the loss of benefits if the 
employees joined the Union or selected it as their represen- 
tative and maintained an unlawful no-solicitation rule.* 

Soon after the Union’s organizational drive began, as- 
sistant store manager Nehls interrogated employee Miller 
as to what Miller had been told in her home by the Union 
agent (J. A. 330; 95). Nehls also questioned employee 
Miller a number of times asking ‘‘what was new with the 
Union””’ (J. A. 97). Several times* Nehls referred to 
Union agent Gunnoe as employee Miller’s ‘‘boy friend’’, 
thus, indicating to Miller that Nehls knew or suspected 
her Union activities (J. A. 97). In late February or early 
March, Supervisor Wallace created the impression of sur- 
veillance by reporting to employees that the Company’s 
headquarters had a list of all card-signers and that floor 
girl Wigal, ‘‘turned them in’’, and that he could get $10.00 
for each name he turned in (J. A. 329; 10). Wallace also 

6. The Board’s findings of Section 8(a)(1) violations 
are not contested by the Company. The Board failed to 
affirm the Trial Examiner’s finding that the store man- 
ager’s observations of Gunnoe constituted unlawful sur- 
veillance (J. A. 356). In addition, the Board found, con- 
trary to the Trial Examiner, that floor girls were not super- 
visors within the meaning of Section 2(11) of the Act 
and thus their conduct did not violate Section 8(a)(1) 
of the Act (J. A. 356-357). We shall contend, infra, pp. 


28-32 that the Board erred in so reversing its Trial Ex- 
aminer. 


7. The Trial Examiner erroneously found this to have 
occurred only once (Cf. J. A. 330; 97). 
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told employees Hurst and Adams that Wigal turned their 
names in to the store manager, ‘‘for signing for the Union’’ 
(J. A. 329; 138, 149-150). On February 12, Wigal asked 
employee Miller if she had signed a Union card; and Wigal 
expressed the hope that Miller would not sign (J. A. 329- 
330; 94). During the latter part of February, Wigal 
threatened employee Hurst with a loss of Christmas bonus 
and reduced vacation pay if the Union succeeded; she also 
interrogated employee Adams as to whether Adams had 
signed a Union card* (J. A. 332; 137, 150). 

It is interesting to note that in the middle of February 
George Meyer, store manager of the Parkersburg store, 
advised the Company’s director of employees and public 
relations, Edward G. Procious, that the Union’s ‘‘organiza- 
tion attempt [was] taking place’’ (J. A. 341; 16-17). Pro- 
cious directed Meyer to refuse to recognize the Union 
when it requested recognition and to refer the individual to 
him (J. A. 341; 18, 21, 31-32).° 

Around the first week in March, floor girl Morris 
threatened employee Peters with loss of benefits if she 
supported the Union (J. A. 331; 107). Around March 235, 
Morris also interrogated Peters as to whether she signed a 
Union card (J. A. 331; 107-108). About March 31, Super- 
visor Roberts interrogated employee Davidson (J. A. 328; 
8), and in later conversations Roberts again interrogated 

8. The Trial Examiner found this to have occurred, 
“about April 4th’’; however, the record is without con- 
tradiction that this conversation took place on February 


22 (J. A. 137, 144), and that this was the only conversation 
Adams had with Wigal (J. A. 137, 144). 


9. Procious testified that he anticipated receiving a re- 
quest for recognition from Local 347 (J. A. 33-34). He 
admitted that it was Murphy’s policy to deny recognition 
to a Union based upon a claim predicated upon a majority 
designation of authorization cards and to grant recognition 
only after a Board conducted election (J. A. 21, 24). 


§ 


Davidson and threatened him with a reduction in hours ‘‘if 
the Union get in”’ (J. A. 354-355, 328; 8-9). In another 
conversation Roberts asked Davidson about what had oc- 
curred at a Union meeting (J. A. 328; 9). On two occasions, 
April 5 and 14, floor girl Gorby interrogated employee 
Miller as to what Miller thought about the union and 
whether Miller attended a Union meeting held the night 
before (J. A. 331; 97-98). 

Throughout the entire period, the Company maintained 
an unlawfully restrictive no-solicitation rule, ‘‘prohibiting 
solicitation of employees on ‘store premises during work- 

\ ing hours by any persons .. .’’’ (J. A. 355, 333; 312). 
During the months of February, March and April, the 
Company admittedly kept Union agent Gunnoe under strict 
observation (J. A. 67). This was the case despite the clear 
fact, attested to by Gunnoe and employees without contra- 

fed in no Union solicitation during 


obvious and aes known to employees (J. A. 97, 108, 121- 
122, 124, 129-130, 150). and it was in this context that 
assistant store manager Nehls occasionally remarked to 
employee, Miller, that her ‘‘boy friend’’, meaning Gunnoe, 
was in the store (J. A. 97). It was also in the context of the 
Company’s observation of Gunnoe that employee Peters 
overheard Nehls tell floor girl Morris to report any 
‘‘strange men’’ passing out papers in the store and he 
‘‘would see what he could do about having them arrested’’. 
(J. A. 108). 
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3. The Union’s Request for Recognition and the Company’s 

Refusal. 

On April 3, 1967, Union Secretary-Treasurer, Sherwood 
Spencer called store manager Meyer and stated that the 
Union represented” a majority of his employees in an ap- 
propriate unit and requested recognition as the bargaining 
agent (J. A. 43). Meyers refused to recognize the Union 
and told Spencer to call Procious (J. A. 341; 48-44). Spen- 
cer immediately called Procious (J. A. 44). He stated 
the Union represented a majority of the selling and pro- 
duction employees at the Parkersburg store, and requested 
that the Company recognize the Union (J. A. 341; 18, 44). 
Spencer offered to turn over its authorization cards to the 
Company for its inspection (J. A. 19, 44). Procious an- 
swered that the Company had a doubt that the Union had 
a majority (J. A. 19, 45). Procious admitted he did not 
know how many of Murphy’s employees signed authoriza- 
tion cards; he refused to tell Spencer the basis of his 
doubt concerning the Union’s majority, albeit Spencer 
several times offered to give Procious the signed authoriza- 
tion cards (J. A. 38, 44). As noted above, Procious ad- 
mitted that it is the Company position to deny requests for 
recognition and deal with a Union only after a Board 
election (J. A. 21, 24).%% Spencer requested a meeting 

10. The Union had in its possession on April 3, 50 
signed authorization cards (J. A. 304-305, G. C. Exh. 2-1 to 
2-11, 2-13 to 2-19, 2-22 to 2-53). The Board found that on 


the day of Spencer’s call the Union represented 46 em- 
ployees (J. A. 359). 

11. Q. (By General Counsel): Then, you didn’t know 
whether one had signed or seventy-five had signed? A. 
(By Mr. Procious): No, I wouldn’t know that (J. A. 23, 
see also J. A. 34). 

12. It was not until the Company filed its answer (J. A. 
298-299) that it affirmatively expressed the position that the 
unit requested by Spencer was not appropriate. Procious 
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(either he would fiy to McKeesport or Procious could come 
to Parkersburg) for the purpose of resolving the question 
of the Union’s majority status or any other issue that 
could bar a lawful recognition, which request was rejected 
by Procious (J. A. 19-20, 37, 40, +4, 308, 310).** 


After April 3, the Company filed a petition for an elec- 
tion which was dismissed because of the pendency of the 
subject charges (J. A. 24). 

On April 4, the day following the Union’s request for 
recognition, the Company held a thirty-minute meeting at 
which time the store closed and all employees were required 
to attend (J. A. 332; 10-12, 119-120, 135-136). To counter 
the effects of this captive audience meeting, Union agents 
Brooks and Gunnoe, on April 7, attempted to notify the 
employees of a Union meeting to be held on April 13 (J. A. 
197, 203-204, 321). They moved from one employee to an- 
other saying nothing and only handing them the notice of 
the meeting (J. A. 104, 202-203). This came to the attention 
of the store manager and his assistants who immediately 
grabbed notices away from employees and ordered Gunnoe 
and Brooks to stop distributing literature (J. A. 103-106, 
196-197). The Company relied upon a rule requiring solic- 
itors to obtain permission from the Greater Parkersburg 
Chamber of Commerce (J. A. 322-323) which was allegedly 
posted in the store (J. A. 90-91). Store manager Meyers 
mentioned this sign to Brooks and Gunnoe but refused to 
show it to them upon request (J. A. 104, 196-197). There- 
admittedly did not raise this contention at any time in his 
several oral and written communications with Spencer 
(J. A. 19, 26-28, 45, 307, 309), and he admitted that his 
doubt related only to ‘‘. . . the majority, of what Mr. 


Spencer said’’ (J. A. 23), and thus not to the appropriate- 
ness of the unit. 

13. Procious did, in fact, visit Parkersburg on April 4, 
the day after his conversation with Spencer, but there is 
no evidence that he communicated with Spencer (J. A. 40). 
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after Meyers and his assistants, in the presence of em- 
ployees, pushed Gunnoe until he voluntarily went upstairs 
(J. A. 68, 83, 104-105, 197). Meyers had called the police 
before confronting Gunnoe and Brooks and soon after they 
reached the store entrance the police were waiting (J. A. 
68, 105). The police officer said Meyers could obtain a 
warrant for the arrest of Gunnoe and Brooks but, as far 
as he could see, they were not disturbing the peace (J. A. 
105-106). 

Spencer’s April 3rd telephone conversation with Pro- 
cious was followed by a written request for recognition 
(J. A. 306) which was denied in writing by the Company 
(J. A. 307). Spencer spoke to Procious again on April 
6 and again requested the basis upon which Procious 
claimed a doubt of the Union’s majority status (J. A. 28). 
Procious replied, ‘‘I don’t have to tell you as long as I am 
sincere’’ (J. A. 28-29, 46). Spencer again sought the basis 
of the Company’s claim of doubt by letter dated April 10, 
but received only another claim of doubt without any basis 
therefor (J. A. 308, 309). On April 17 Spencer again of- 
fered to make the authorization cards available for a signa- 
ture check but the record does not reveal any Company 
answer to this offer (J. A. 310). 


B. The Nature and Duties of Clerical Employees. 


Each Murphy store is broken down into the following 
classifications: manager, assistant managers, personnel di- 
rectress, merchandise buyers,“ floor supervisors, office 
force, sales force and stockkeepers (J. A. 313). In the 
Parkersburg store there is also a restaurant. The Parkers- 
burg store is on three levels; a basement, first and second 

14. The term ‘‘merchandise buyers’’ as used in Com- 
pany publications and the ‘‘merchandise girls’’ as is used 


in the Parkersburg store and as was used in this proceed- 
ing are synonymous (J. A. 183, 313). 
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floors (J. A. 47-48). The second floor is used exclusively for 
offices, the office employees and purchases by employees 
only. No member of the public uses the second floor except 
for occasional payments on layaways and settling credit 
matters (J. A. 68-69). Thus, selling to the public is carried 
on exclusively in the basement and first floors. 


1. Office Employees. 
There are six employees* who work in the offices on the 


second floor; they are supervised directly by the store man- 
ager (J. A. 48-49). Usually the office employees are_re- 


ed from the sales force, a is 
considered as a promotion (J. A.50). The office employees’ 
duties inctude-boukkeepiy, order writing, list book main- 


tenance, invoice checking, cash handling and the keeping 
of payroll records (J. A. 314). Although the sales force 
wears smocks, it does not appear that smocks are worn by 
office employees (J. A. 185). Approximately 90 per cent 
of the office employees’ time is spent performing their nor- 
mal clerical duties and only if needed do they occasionally 
sell (J. A. 50). The Trial Examiner determined that these 
employees were properly excluded from the appropriate 


unit (J. A. 340). The Board included them-(J. A. 357-358). 
2. Merchandise Girls. 

There are three merchandise girls’* who, according to the 
Company handbook “‘. . . devotes [their] entire time to 


15. Gladys Lumley, Mary Null, Margie Roberts, Lorna 
Marshall and Betty Brown (J. A. 49). Ann Archer is a 
part-time office clerica] (J. A. 358; 152-153, 159, 169, 241- 
243). Betty Brown, prior to becoming payroll clerk was 
personnel directress, giving her access to employees’ per- 
formance reports (J. A. 70) and requiring her to interview 
applicants for employment and make recommendations as 
to their eventual employment (J. A. 71). 


ee Kalt, Anna Pepper and Hilda Terrel (J. A. 
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the selection and maintenance of a complete assortment of 
merchandise’”’ (J. A. 314). As is the case with office cleri- 
cal employees, merchandise clerks are recruited and p 
moted from the sales force (J. A. 186) and the positio 
commands a higher wage (J. A. 187). 


Merchandising in a store such as Murphy’s is a highly 
critical position because a merchandise girl must deter- 
mine what to buy and what quantity to order, subject 
—the ap of the store manag : : S, she 
possesses much greater knowledge and skill than a selling 
employee (J. A. 186). The particular skills and experience 
of merchandise girls require their attendance at ‘‘key 
help’’ meetings’? (J. A. 185). The key help meetings are 
held weekly and attended essentially by supervisors for 
the purpose of discussing ‘‘problems and . . . all things 
pertaining to the operation of the store’’ (J. A. 55). Store 
Manager Meyers admitted that ‘‘. . . individuals who at- 
tend this meeting are the key people you depend on to help 
operate the store. . .’’ (J. A. 55). 


The duties of merchandising take the merchandise girl 
throughout the store. Much of her time is spent in the office 
writing up orders (J. A. 187). They also spend time in the 
stockroom for the purpose of checking the inventory on 
hand (J. A. 187), and on the selling floors for the purpose 


17. Those who attend are: store manager, assistant man- 
agers, floor girls, merchandise girls, the head s 
(found to be a supervisor, J. A. 328), the restaurant man- 
ager (admittedly a supervisor) and one sales girl (J. A. 
54). It is our position, consistent with the finding of the 
Trial Examiner, that floor girls are supervisors within the 
meaning of the Act. We do not contend, however, that 
merchandise girls, by virtue of their attendance at key 
help meetings, are supervisory but that such attendance 
indicates the importance of their positions in the Company, 
the vastly different nature of their duties from other em- 
ployees, and their community of interests vis a vis super- 
visors. 
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of checking the inventories that are also kept at the coun- 
ters (J. A. 187). Although the store is open in the even- 
ings and therefore must be staffed with a selling force, 
merchandise girls are not regularly scheduled to work at 
night (J. A. 185). Although selling employees are required 
to wear smocks, merchandise girls are not and in fact do 
not (J. A. 185). While engaged in merchandising the girls 
may ‘‘occasionally’’ wait on customers (J. A. 51); however, 
this is not their primary duty and they are not assigned to 
any particular station on the selling floor™ (J. A. 184). 
The Trial Examiner found the interests of merchandise 
girls to be closely allied to the office clericals, and therefore 
to be excluded from the unit he found appropriate (J. A. 
340). The Board included them in the unit (J. A. 357-358). 


C. The Supervisory Status of Floor Girls. 


Murphy’s employs six floor girls at its Parkersburg 
store: Hazel Gorby, Jay Wigal,’® Grace Baker, Leona Mor- 
ris, Emma Lou Ellis and Mary Hickenbottem (J. A. 74-75). 
The Company’s Manual which is given to all employees 
describes their function in the following general terms 
(J. A. 314): 


Each section of the store has its own floor supervisor” 


18. From the record it appears that merchandise girls, 
because they originated from the ranks of selling em- 
ployees, can and occasionally do wait on customers if they 
see a customer needing service and the other personnel are 
unavailable or busy with other customers. However, it is 
her merchandising duties that brings her to the selling 
floor in the first instance (J. A. 187). 

19. Jay Wigal served as personnel directress in Decem- 
ber 1966 and in said position she interviewed applicants for 
employment and made recommendations with respect to 
their being hired (J. A. 72, 149). 

20. As noted above, the terms ‘‘floor supervisor’? and 
‘‘floor girl’? are used interchangeably by the Company, 
Supra, footnote 2. 
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whose duty it is to coordinate and assist in the effort 
of all section employees whether it be display work, 
counter maintenance or customer service. It is the 
floor supervisor to whom you [sales person] will look 
first for instruction, guidance or answers to your 
question. She, too was at one time in your position 
and is only too willing to give you an ‘‘assist’’. (Em- 
phasis supplied.) 

More specifically, a Company instruction sheet to floor 
girls authorizes them as follows (J. A. 316-318 {J 11, 12, 14, 
18, 25): 

Shift girls as needed at the counters in the section. 
To see that all customers get prompt and courteous 
treatment. Direct the efforts of all employees under 
her supervision to assure satisfaction on the part of 
customers who desire personal service as well as those 
using the stations. 

Organize for customer service during lunch hours and 
eliminate all non-selling duties. 

Re-organize service situations and take necessary ac- 
tions. 

Assign secondary duties for the Quick Service Atten- 
dants. (Emphasis supplied.) 


The Company’s instruction sheet also directs such floor 
girls to be ‘‘loyal to management’’ and engage in ‘‘har- 
monious cooperation with Section Manager’’ (J. A. 316-318, 
17 20, 23). 

The position of floor girl is considered a promotion and, 
accordingly, she receives more pay than a selling employee 
(J. A. 62). As the record clearly shows, all the duties of 
floor girls as evidenced by their instruction sheet (J. A. 
316-318), and particularly those set out above are adhered 
to in actual practice in the Parkersburg store. They sched- 
ule and issue work assignments (J. A. 94, 134, 146), prepare 
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employee reports (J. A. 134-135), and grant permission to 
leave the selling floor™ (J. A. 146, 228). 

The store manager testified that floor supervisors can 
and do shift employees from one counter to another (J. A. 
63). Floor girl Wigal admitted that new employees are 
introduced to her as their supervisor and they are told 
that she and the assistant manager will set up their hours 
of work (J. A. 225-226). She reluctantly testified as to 
how she should and in fact does oversee the girls in her 
section to make sure they keep their counters in proper 
order and if necessary direct employees on what to do 
(J. A. 227-229). No employee has ever refused to carry out 
her instructions (J. A. 229). 

The Trial Examiner found floor girls to be supervisors 
within the meaning of the Act* (J. A. 339) but the Board 
reversed (J. A. 356-357). 


D. The Trial Examiner’s Denial of Full Participation to 
the Charging Party. 

At the outset of the hearing the Union attempted to make 

/ a@ motion to clarif strike portions y’s 

answer. The Trial Examiner summarily refused to enter- 

\ tain such motion; first on the ground that any attacks on 

~ the pleadings were exclusively within the province of the 

General Counsel (J. A. 2-3) and later on the ground that 

any such motion was required to be in writing (J. A. 3-4). 


Throughout the hearing the Trial Examiner limited the 


21. This is further corroborated by the Company’s man- 
ual (J. A. 316). 

22. It is manifest that the Trial Examiner had so con- 
cluded after receiving General Counsel’s Exhibits 7 and 8 
(J. A. 313-318) and the store manager’s testimony as an 
adverse witness. Thereafter the Trial Examiner stated he 
was going to ‘‘cut off’’ further evidence on this issue (J. 
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full participation of the Charging Party’s Counsel by the 
following rulings: declaring counsel’s examination as repe- 
titious with that of General Counsel’s and refusing to 
permit counsel to state the purpose of his questions™ out- 
side the hearing of the witness (J. A. 35-36); refusing to 
permit counsel to determine admitted supervisors’ duties 
for the purpose of determining the duties of disputed super- 
visors (J. A. 75-76); interrupting and interfering with 
cross-examination of counsel coupled with threats to cut 
off further testimony on the supervisory issue (J. A. 78- 
79); and accepting stipulations of fact upon the super- 
visory issue not joined in by counsel for the Union (J. A. 
86). 

A serious error of the Trial Examiner was to preclude 
the Union’s Counsel the right to engage in the cross- 
examination of a disputed supervisor. Near the end of 
the second day the Trial Examiner announced that he 
wanted to proceed until 6 p.m. that evening. Shortly 
before 6 p.m. and while counsel for the Union was cross- 
examining Wigal, a disputed supervisor, the Trial Ex- 
aminer imposed the hour of 6 p.m. as the deadline for the 
counsel to conclude his examination (J. A. 229). Suddenly, 
at 6 p.m. the Trial Examiner announced there would be 
an adjournment within several minutes. Upon Union’s 
Counsel’s protest that he could not complete his examina- 
tion within that deadline the Trial Examiner adjourned for 
the day and dismissed the witness (J. A. 232). Thus, the 
Union’s Counsel was not permitted to continue his examina- 
tion of a disputed supervisor and the Board found no 
prejudicial error on these facts (J. A. 354, fn. 1), albeit 
the Board found that the witness under examination and 
other floor girls were not supervisors under the Act; said 

23. The question was not objected to by any party, but 


Union’s Counsel was interrupted and silenced by the Trial 
Examiner sua sponte. 
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finding being contrary to the contention of the General 
Counsel and the Union and the finding by the Trial Exam- 
iner. The Trial Examiner also denied counsel’s request to 
call back the witness at the next session and permit a con- 
tinuation of cross-examination (J. A. 235), thus the Union 
was totally deprived of the right of cross-examination. 
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ARGUMENT. 


Pornt I. 


THE COMPANY’S REFUSAL TO RECOGNIZE AND BAER- 
GAIN WITH THE UNION WAS IN VIOLATION OF SEC- 
TION 8(a)(5) AND (1) OF THE ACT. 

An employer is obligated to recognize and bargain upon 
request with the majority representative of his employees 
in an appropriate unit in the absence of a good faith doubt 
as to the Union’s majority status or appropriateness of the 
unit requested. United Mine Workers v. Arkansas Flooring 
Co., 351 U. S. 62, 71-72, 76 S. Ct. 559, 564-565 (1956) ; Joy 
Silk Mills v. N. L. R. B., 185 F. 2d 732, 741-744 (C. A. D. C., 
1950), cert. denied 341 U. S. 914 (1950); U. A. W. v. N. L. 
R. B. (Preston Products Co.), 392 F. 2d 801, 808 (C. A. 
D. C., 1967). As found by the Trial Examiner, this case 
presents a refusal to bargain upon no other basis than the 
Company’s anti-union policy which was manifested by a 
widespread campaign to dissipate the Union’s majority 
status and make the holding of a free election impossible. 
These circumstances have long been held to constitute an 
unlawful refusal to bargain. Joy Silk Mills v. N. L. R. B. 
supra, 741-744; U. A. W.v. N. L. R. B. (Preston Products 
Co.) supra, 808. But for the Boards’ arbitrary and capri- 
cious expansion of an appropriate unit, it would have found, 
as did the Trial Examiner, that the Union represented a 
majority of the employees. Manifestly, the Court has 
the authority to reverse the Board’s arbitrary and capri- 
cious findings. As one Court has said, ‘‘. . . the act is not 
a mandate to the Board to use its discretion to so define 
units that unions cannot win elections in the units as de- 
fined. The Board’s discretion is not, however, unlimited 


20 


and unreviewable by the courts.’’ S. D. Warren Co. v. 
N. L. R. B., 353 F. 2d 494, 497 (C. A. 1, 1965). The Board 
abused its discretion by failing to articulate the reasons 
for expanding the unit and refusing to apply or distinguish 
its past precedent in similar cases. N. L. R. B. v. Metro- 
politan Life Insurance Company, 380 U. S. 438, 442; 85 
S. Ct. 1061, 1064 (1965). 


A. The Unit Requested by the Union Was Not 
Inappropriate. 


There can be many bargaining units which are appropri- 
ate for the purpose of collective bargaining. The Board 
has held, ‘‘There is nothing in the statute which requires 
that the unit for bargaining be the only appropriate unit, 
or the ultimate unit, or the most appropriate unit; the Act 
requires only that the unit be ‘appropriate’,’? Morand 
Brothers Beverage Co., 91 NLRB 409, 418, remanded on 
other grounds 190 F. 2d 576 (C. A. 7, 1951) [Emphasis 
original]. And this Court has so held. Mueller Brass Co. 
v. V. L. R. B., 180 F. 2d 402, 405 (C. A. D. C., 1949). 


With respect to an employer’s obligation to bargain 
under such circumstances the Board with Court approval 
has held that where ‘‘. . . the unit in which the Union 
initially demanded recognition was not so inappropriate. 

..’” it did not ‘‘. . . relieve Respondent of its obligation 
to bargain.’’ Heck’s Inc., 156 NLRB 760, 767, enforce- 
ment denied on other grounds 386 F. 2d 317 (C. A. 4, 1967). 
Accord: Ash Market and Gasoline, 130 NLRB 641; Hamil- 
ton Plastic Molding Co., 135 NLRB 371, 373, mod. on other 
grounds 312 F. 2d 723 (C. A. 6, 1963); Edward Fields, In- 
corporated, 141 NLRB 1182, 1195, mod. on other grounds 
325 F. 2d 754 (C. A. 2, 1963); Sabine Vending Co., Inc., 
147 NLRB 1010, 1011, enf. 355 F. 2d 932 (C. A. 5, 1966) ; 
Dixie Color Printing Corp., 156 NLRB 1431, 1432, enf. 
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371 F. 2d 347, 348 (C. A. D. C., 1966); Heck’s Inc., 166 
NLRB No. 38, Trial Examiner’s Supplemental Decision 
p. 7. Indeed, the Board with Court approval has applied 
this principle to cases where the Union’s request for recog- 
nition was ‘‘essentially appropriate’’. Post Houses, Inc., 
161 NLRB 1159, 1160 fn. 1, enforced 384 F. 2d 463 (C. A. 
3, 1967). We shall establish that the unit requested by the 
Union was the identical unit as found appropriate by the 
Board in past cases; however, even if not the most ap- 
propriate unit it was, ‘‘... not so inappropriate as to relieve 
Respondent of its obligation to bargain,’’ Heck’s, Inc., 156 
NLRB 760, 767. 


The Union requested recognition for a unit of all selling, 
production, store room and restaurant employees excluding 
office clerical employees, guards and supervisors (J. A. 
306). This unit was alleged as appropriate in the com- 
plaint (J. A. 286, 6) and so found by the Trial Ex- 
aminer (J. A. 337-338). Significantly, the Board did not 
find that the unit was inappropriate, but the Board ex- 
panded the unit to include the office clericals and merchan- 
dise girls (J. A. 359). It is clear that the Board’s reversal 
of the Trial Examiner upon the unit issue was contrary to 
the Board’s long-standing precedent and that the facts 
upon which the Board based its finding are not supported in 
the record. 


In the retailing industry, particularly with respect to 
department stores, as here, the Board has reaffirmed its 
traditional policy ‘“‘. . . that the single comprehensive 
unit is not the only appropriate unit in such [retail] es- 
tablishments ... And the Board has recognized the dif- 
ferences in work and interest of many occupations in retail 
department stores and has directed elections in a variety 
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of small units. Such units are... office employees .. .’’ 
Allied Stores of New York, Inc., d/b/a Stern’s Paramus, 
150 NLRB 799, S03 [Emphasis original].* 

Specifically, in Allied Stores, supra, at 806, the Board 
reiterated its policy to treat office employees as distinct 
from selling employees, saying: 


. . as office clerical employees in department stores 
may constitute a separate unit because they ‘‘have in- 
terests which are distinct from those of other em- 
ployees’** the office clericals may be excluded from the 
other store units. 


38. Montgomery Ward & Company, Inc., 100 NLRB 
1351, 1352. Accord: Maas Brothers, Inc., 88 NLRB 
129; Meier € Frank Company, 86 NLRB 517. 


In Arnold Constable Corporation, 150 NLRB 788, issued 
the same day as Allied Stores, supra, the Board under- 
scored this finding, saying [at page 790, fn. 4]: 


... the homogeneity of an office clerical unit was not 
destroyed by the frequent temporary interchanges be- 
tween sales and office personnel. 


Indeed, the interests and functions of office employees has 
been considered by the Board to be sufficiently distinct as 
to warrant their exclusion from units of other non-selling 


24. The Board has traditionally adhered to a long-stand- 
ing policy of excluding office clerical employees in all in- 
dustries from general bargaining units. Thus, in manufac- 
turing industries office clericals are always excluded from 
production and maintenance employees. John H. Harland 
Company, 127 NLRB 488, 589; Schieffelin & Co., 129 NLRB 
956, 957; Baldwin Supply Company, 159 NLRB 745, 746, 
affirmed, 384 F. 2d 999 (C. A. 4, 1967); Swift & Co., 166 
NLRB No. 61; Capital Bakers, Inc., 168 NLRB No. 120. In 
the wholesaling industry office clerical employees are ex- 
cluded from other employees, if the union or the employer 
so desires. Schieffelin & Co., supra, at 957; Labatt Whole- 
sale Grocery Company, 130 NLRB 228, 230; Famous Barr 
Company, 153 NLRB 341, 344. 
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employees as well as selling employees. Bonwit Teller, 
Inc., 159 NLRB 759, 762. 


In the case of Retail, Wholesale & Department Store 
Union v. N. L. R. B., 385 F. 2d 301 (C. A. D. C., 1967) this 
Court specifically considered the cases of Allied Stores, 
supra, Arnold Constable, supra, and Lord & Taylor Di- 
vision of Associated Dry Goods Corp., 150 NLEB 812, which 
it called ‘‘the Stern’s trilogy’’, and approved of the unit 
considerations expressed therein, and relied on herein- 
above. It is manifest that the Board here markedly de- 
parted from these long-standing concepts of an appropriate 
unit in the retail industry without delineating a real dis- 
tinction. The Board’s reliance upon the so-called ‘‘small 
employee complement’’ (J. A. 358) is contrary to the 
Board’s precedent set forth above and indeed, the Board 
has excluded office clerical employees from smaller em- 
ployee complements: Bamberger’s Paramus, etc., 151 
NLRB 748, 752 (20 employees) and Heck’s, Inc., 156 NLRB 
760, 765, fn. 14 (35 employees). Moreover, the cases relied 
upon by the Board in footnote 6 of its decision (J. A. 358) 
to support the ‘‘small employee complement theory’’ are 
totally inapposite because they involve a retail discount 
operation and Murphy operates a variety department store. 
This is a major distinction, as the Board held in Allied 
Stores, supra, at 804: 


We perceive a great difference between a retail store, 
like the Employer, that employs sales people to serve 
the public and one where the public serves itself with- 
out the aid of sales personnel (citing J. W. Mays, Inc., 
147 NLRB 968). 


See also: White Front San Francisco, Inc., 159 NLRB 681, 
683 fn. 4; White Front San Diego, Inc., 159 NLRB 684, 


686. Thus, the Board treats self-service discount operations 
differently from retail department stores. 
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However, the Board treats retail variety chain stores, 
like Murphy the same as retail department stores. F. W. 
Woolworth Company, 144 NLRB 307. 


Upon the foregoing it is clear that the Board acted arbi- 
trarily and capriciously in failing to affirm its Trial Exam- 
iner’s finding that the unit requested by the Union was ap- 
propriate ; indeed, by failing to adhere to its own past prec- 
edent where the Board found units excluding office clericals 
best suited for the retail department store industry. But, 
assuming arguendo that the unit requested was not the most 
appropriate, the variance between it and the unit as ex- 
panded by the Board is insubstantial and thus provides no 
basis for excusing the Company’s refusal to bargain. See 
the cases cited on pp. 20-21, supra. 


A comparison of the Board’s decision in Heck’s Inc., 
156 NLRB 760, quoted above, with its decision herein dis- 
closes the gross departure by the Board from its established 
rulings and its arbitrary and capricious handling of this 
case. In the Heck’s case (at page 765), the Board, consist- 
ent with prior decisions, excluded office clerical employees 
although the Union had demanded recognition for all em- 
ployees. The Board found that there was not a substantial 
variance between the unit requested and the unit found 
appropriate. Here, the same Union excluded office em- 
ployees from its request for recognition and the Board, 
contrary to precedent, found the exclusion improper and 
failed to apply its rule with respect to the variance in the 
two units. 


Assuming arguendo that an appropriate unit might in- 
elude office employees, to exclude this group of employees 
would not constitute a substantial variance from the unit 
found by the Board. Here the Board included five office 
clericals and three merchandise girls in a unit of 100 em- 
ployees (J. A. 359) or 8%. In Sabine Vending Co., Inc., 
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supra, the variance between the unit requested and that 
found by the Board consisted of 2 employees out of a unit 
of 8, and in Edward Fields, Incorporated, supra, 2 out of 
28 and in Dixie Color Printing Corp., supra, 3 out of 34. 
Thus, the variance in the present case, if there should be a 
variance at all, is less than variances that the Board has 
found to be insubstantial. 


It is manifest from the foregoing that the unit requested 
by the Union in the first instance is identical to units found 
appropriate by the Board in similar circumstances and is 
thereby an appropriate unit.* 


B. Composition of the Unit and the Union’s Majority 
Status. 


In addition to the fact that the unit requested was appro- 
priate, as noted above, we shall show hereinafter that the 
Board’s inclusion of office clericals, merchandise girls, 
floor girls, disabled and casual employees, is without sup- 
port in the record and therefore arbitrary and capricious. 
Upon the proper exclusion of the aforesaid employees it will 
become clear that the Union did represent a majority of the 
employees in an appropriate unit; and thus, the Board 
erred in reversing the Trial Examiner’s finding that the 
Company violated Section 8(a) (5). 


25. Under no circumstances can the Company legiti- 
mately claim the inappropriateness of the umt requested 
by the Union to justify a refusal to bargain. Heck’s Inc., 
156 NLRB 760, 767, enforcement denied on other grounds 
386 F. 2d 317 (C. A. 4, 1967) ; Ash Market and Gasoline, 130 
NLRB 641; Hamilton Plastic Molding Co., 135 NLRB 371, 
373, modified on other grounds 312 F. 2d 723 (C. A. 6, 
1963); Post Houses Inc., 161 NLRB 1159, 1160 fn. 1 en- 
forced 384 F. 2d 463 (C. A. 3, 1967). 
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1. Office Clericals and Merchandise Girls. 
a. Office Clericals. 


The Board found that office employees share ‘‘similar 
working conditions and related, overlapping work func- 
tions’’ (J. A. 358). The record reveals just the contrary: 
that Murphy’s office clericals have vastly different duties 
(J. A. 313-314), upon which they devote 90 per cent of 
their time (J. A. 50), working apart from other employees 
(J. A. 48), and under separate supervision (J. A. 48). 
Moreover, the occasional selling performed by office clerical 
employees has been held as not sufficient to destroy the 
basic ‘‘homogeneity”’ of the unit of office clericals, Arnold 
Constable Corporation, supra, 788, 790, fn. 4; Allied Stores, 
supra, 806. Thus, the record, rather than supporting the 
Board’s finding, establishes just the opposite, that office 
clericals must be excluded. 


In addition to the five full time office clericals there is 
also Ann Archer, a part-time employee who worked in the 
personnel office, apart from other employees (J. A. 152- 
153, 159, 169, 241-243). It is manifest from Archer’s duties 
that she shares a community of interest with the office 
employees and as such must also be excluded as an office 
employee. 

b. Merchandise Girls. 


In Allied Stores, supra, at 807 footnote 41, the Board 
determined that merchandise girls share a community of 


26. This geographical separation from other employees 
particularly warrants the exclusion of office clericals from 
the unit. Bonwit Teller, Inc., 159 NLRB 759, 761-762. 

27. The Board has consistently held as a general propo- 
sition for all industries that sporadic or temporary inter- 
change is not sufficient to destroy the distinctiveness of a 
particular unit otherwise appropriate, e.g. Big Y Super- 
markets, 161 NLRB 1263, 1268. 
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interest with office employees and thus excluded them from 
selling, nonselling and restaurant units. The Board’s 
decision in the Allied Stores case was well founded be- 
cause merchandise girls are clearly affiliated with cleri- 
cal and not selling duties. The same basis exists here for 
the exclusion of merchandise girls as office clericals; in- 
deed, their duties reveal a community of interest with the 
office clericals and thus emphasize the divergence and dis- 
similarity of the interest of clerical and merchandise girls 
from the sales, storeroom and restaurant employees. 


The merchandise girls have totally different duties (J. A. 
313-314) which they perform throughout the store (J. A. 
186-187). They are not assigned to any particular selling 
station (J. A. 184); they sell only ‘‘oceasionally’’= (J. A. 
51). They dress differently (J. A. 185), work under sepa- 
rate supervision (J. A. 186), have different hours (J. A. 
184-185) and are higher paid (J. A. 187) than selling em- 
ployees. The distinctiveness of merchandise girls’ duties 
and responsibilities is manifest from their attendance at 
‘key help meetings’’, which are not attended by the sales, 
storeroom and restaurant employees (J. A. 54). 


Accordingly, it is clear that the duties, working condi- 
tions and interests of merchandise girls are vastly different 
from the selling, storeroom and restaurant employees, but, 
as noted below, they are similar to those of office clericals. 
Merchandise girls and clericals work principally in the 
office which is separate from other employees (J. A. 48- 
49, 187), both are promoted from selling employees and 
therefore have higher status and pay (J. A. 50, 186-187) 
and both groups work under the supervision of the 
store manager (J. A. 48, 186). Therefore, merchandise 
girls share a community of interest with office clericals 

28. As with office clericals, the merchandise girls’ oc- 
casional selling is not sufficient to destroy the homogeneity 


of their functions. Arnold Constable Corporation, supra, 
788, 790, fn. 4; Allted Stores, supra, 806. 
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and, as such, should be excluded from the unit of selling, 
storeroom and restaurant employees. 


Since the Board found that the total number in the unit 
was one hundred (100), including the office clerical and 
merchandise girls, their exclusion reduces the unit total to 
ninety-one (91) [subtracting five full time and one part- 
time office clerical and three merchandise girls]. Thus, 
merely by correcting the Board’s error vis-a-vis the office 
clerical and merchandise girl category, the Union’s ma- 
jority status is sustained, in view of the Union’s valid des- 
ignation by forty-six (46) employees. The additional cate- 
gories of individuals which the Board invalidly included in 
the appropriate unit, discussed below, serve to enlarge the 
Union’s majority. 

2. Floor Girls. 


The Board concluded that the six floor girls were not 
supervisors within the meaning of the Act. This Board 
determination fails to meet the essential requirements that 
it have ‘‘warrant in the record and a reasonable basis in 
law’’, NLRB v. Hearst Publications, Inc., 322 U. S. 111, 
131; 64 S. Ct. 851, 861 (1944). 

Since the Board’s finding of non-supervisory status re- 
versed the Trial Examiner’s determination, the Court must 
carefully scrutinize the Board’s finding, for as the Supreme 
Court said in Universal Camera Corp. v. NLRB, 340°U. S. 
474, 496; 71 S. Ct. 456, 469: 

We intend only to recognize that evidence supporting 
a conclusion may be less substantial when an impartial, 
experienced examiner who has observed the witnesses 
and lived with the case has drawn conclusions different 
from the Board’s than when he has reached the same 
conclusion. 


This principle was applied in NLRB v. Hamilton Plastic 
Molding Company, 312 F'. 2d 723 (C. A. 6, 1963) where the 
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Court found the Board to have erroneously reversed the 
Trial Examiner on an issue of supervisory status, stating 
[at page 727]: 
However, it was for the Trial Examiner to pass upon 
the weight of the evidence and the credibility of the 
witnesses, and the findings and conclusions of the Trial 
Examiner that Papania and Heis were supervisors 


were sustained by substantial evidence. 
® * s ® e 


When the Trial Examiner and the Board disagree on 
the evidence, we may not disregard the superior ad- 
vantages of the Examiner, who heard and saw the 
witnesses, for determining their credibility. 


A review of the Board’s finding of non-supervisory status 
in the light of the principles enunciated above reveal that 
the Board had no basis upon which to reverse the Trial 
Examiner. The Board determined the floor girls’ duties 
are routine and under the direction of assistant managers, 
but cited nothing except its own statement in support of 
the finding. This ipse dizit statement is diametrically op- 
posed to the evidence that floor girls are authorized to 
‘‘shift girls as needed’’, ‘‘direct the efforts of all employees 
under her supervision’’ and ‘‘assign secondary duties’’ 
(J. A. 316-317, 1 11, 12, 25). The Board’s finding is also 
contrary to the testimony of employees, credited by the 
Trial Examiner, that floor girls schedule and issue work 
assignments (J. A. 94, 134, 146). The Board’s finding 
also conflicts with the testimony of floor girl Wigal that she 
directs the employees in keeping their counters neat and 
that no employee has refused to carry out her instructions” 


29. The Board offers no basis for the pro tanto reversal 
of the Trial Examiner’s credibility findings. 

30. Further corroborating the fact that Wigal and 
other floor girls possessed supervisory authority is the 
fact that in December, 1966 Wigal interviewed applicants 
for employment and had authority to recommend hire 
(J. A. 72, 149). 
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(J. A. 227-229). No doubt, the Trial Examiner, who ob- 
served Wigal’s demeanor, credited this testimony in find- 
ing supervisory status. To be sure, floor girls are the 
lowest level of supervision in the store; however, the fact 
that they consult with their superiors does not negate 
their supervisory status. As stated by the Court in Peoples 
Service Drug Stores, Inc., v. NLRB, 375 F. 2d 551, 554 
(C. A. 6, 1967): 


The fact that one is acting under delegated authority 
and may have his decisions reviewed by a superior, 
does not mean that a person is not a ‘‘supervisor’’... 


Accord: NLRB v. Edward G. Budd Mfg. Co., 169 F. 2d 
571, 575 (C. A. 6, 1948); NLRB v. Leland-Gifford Co., 200 
F. 2d 620, 625-626 (C. A. 1, 1952); NLRB v. Greenfield 
Components Corporation, 317 F. 2d 85, 88 (C. A. 1, 1963) ; 
Ravena Sportswear, 142 NLRB 1299, 1305; Supreme 
Dyeing & Finishing Corp., 147 NLRB 1094, 1098, afmd. 340 
F. 2d 493 (C. A. 1, 1965). Indeed, the Board has very re- 
cently so held in Presto Manufacturing Company, 168 
NLEB No. 144, TXD p. 5: 


If Davis [the alleged supervisor’s superior] instructs 
Eddie Washington [the alleged supervisor] in person 
or leaves word that the latter call him at home or if 
Eddie on his own calls Davis, and directions are then 
passed on to the cleaners, it does not appear that 
Washington’s evident authority as he directs the 
others is less because, unknown to them, he is merely 
passing word on to them. Nor is it unusual that super- 
visors be directed by higher ranking supervisors. 
Eddie Washington effectively supervises the cight 
night cleaners and is a supervisor, albeit minor, with- 
in the meaning of the Act. 


Manifestly, in respect to the supervisory issue, the facts 
surrounding the floor girls herein, render the instant case 
a fortiori to Presto Manufacturing Company, op. cit. 
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Moreover, the fact that floor girls spend a portion of 
their time selling does not derogate from the foregoing 
conclusion, inasmuch as they are clothed with supervisory 
authority and exercise such authority at other times, for 
the Act ‘‘does not require the exercise of the [supervisory] 
power described for all or any definite part of the em- 
ployee’s time. It is the existence of the power which deter- 
mines the classification.’’ Ohio Power Co. v. NLRB, 176 F. 
2d 385, 388 (C. A. 6, 1949) cert. denied 338 U. S. 899, 70 
S. Ct. 249. Accord: Jas. H. Matthews & Co. v. NLRB, 354 
F. 2d 432, 434 (C. A. 8, 1965) ; Johnson Metal Products Co., 
161 NLRB 844, 847. 

This Court, in considering issues of supervisory status 
has stated, ‘‘We had in mind particularly that there must 
be a determination of status based upon the ‘nature’ of 
the supervisory position and ‘how completely the respon- 
sibilities of the particular position identify the holder of 
the position with management’, all ‘because of the infinite 
possible variation in responsibilities enumerated in Section 
2(11).’’’ International Union of United Brewery etc. 
Workers v. NLRB, 298 F. 2d 297, 303 cert. denied, 369 U. S. 
843, 82 S. Ct. 875, quoting from Local 636, Plumbers v. 
NLRB, 287 F. 2d 354, 362. The floor girls are clearly iden- 
tified as part of management™ by virtue of the work 
schedules, counter changes and innumerable other instruc- 
tions they give to employees, their attendance at key help 
meetings (J. A. 54), their introduction to employees as 
‘supervisors’? (J. A. 225-226, 314), and their higher pay 
and status as ‘‘promoted’’ from selling (J. A. 62). These 
indicia and particularly the impression they create upon 
employees have consistently been relied upon by the Board 
and approved by the Courts as evidencing supervisory 
status. Maxam Buffalo. Inc., 1389 NLRB 1040, 1054-1055; 


31. In fact, they are instructed to be “‘loyal to manage- 
ment’’ (J. A. 317, 7 20). 
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Crimptez, Inc., 145 NLRB 452, 454; The Horn & Hardart 
Company, 147 NLRB 654, 655-656; Heck’s Inc., 150 NLRB 
1564, 1568-1569, afmd. 369 F. 2d 370 (C. A. 6, 1966); Big 
Ben Department Stores, Inc., 160 NLRB 1925, 1936-1938, 
afmd. _... F. 2d _.. (C. A. 2, 1968) at 68 LRRM 2311; 
Genuardit Super Markets, Inc., 172 NLRB #121, TXD 45. 


Thus, the Board’s failure to find supervisory status here, 
contrary to the credibility findings of the Trial Examiner 
and its established precedent was arbitrary, capricious and 
an abuse of its discretion. Therefore, floor girls must be 
excluded from the unit. 


$3, Casual and Disabled Employees. 
a. Rheba Dahmer. 


Dahmer was a stockroom employee of Murphy’s who 
went on sick leave October 15, 1966, was not working on 
April 3, the date of the request for recognition and had not 
returned to work as of the hearing, September 20 (J. A. 
170-171, 180-181, 183). She had been replaced (J. A. 183). 
She was 60 years old at the time of the hearing (J. A. 188). 
The Trial Examiner excluded Dahmer on the basis that 
there was no reasonable expectancy that she would return 
to work (J. A. 338-339). The Board found that Dahmer 
should be included in the unit® (J. A. 358). We submit that 


32. The exclusion of these supervisors diminishes to 
eight-five (85) the total potential number in the unit. With 
forty-six (46) valid authorizations of the eight-five (85) 
the Union’s majority is increased to more than fifty-five 
(55%) per cent. 

33. The Board’s finding that no party contended 
Dahmer should be excluded is not correct. It is clear from 
the Union’s examination at the hearing that it contended 
her exclusion (J. A. 182). Moreover, in view of the Trial 
Examiner’s exclusion of Dahmer and the absence of Union 
exceptions to that ruling it can hardly be said that the 
Union’s position was that Dahmer be included in the unit. 
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Dahmer’s age, her employment in the stockroom when she 
left to go on sick leave and the length of her sick leave 
render the expectancy of her return to employment ‘‘at 
best obscure’”’ and therefore that the Board erred in re- 
versing the Trial Examiner’s finding. The Horn ¢ Hardart 
Company, 147 NLRB 654, 660; John Kinkel & Son, 157 
NLRB 744, 765 (the case of Christine Ilarraza). The case 
of Edelman in Photobell Company, Inc., 158 NLRB 738, 
745, relied upon by the Board is not applicable here because 
Edelman was ill for five months as contrasted to Dahmer’s 
continuing absence of at least eleven months and whereas 
Edelman actually returned to work, Dahmer, who was 60 
years old, had not. Therefore, Dahmer should be excluded 
from the unit. 


b. Barbara Louden and Joyce Wyatt. 


Louden worked approximately ten hours per week on an 
as-needed basis, but worked only about five hours a week in 
unit work, since fifty (50%) per cent of her time was given 
to office functions (J. A. 171, 174-175). She reported di- 
rectly to the store manager and received her daily assign- 
ment from him (J. A. 174-178).™ It is clear that the ten 
hours worked by Louden is geared to her own personal 
schedule and is always subject to change to accommodate 
her personal problems (J. A. 178-179). No other employees 
enjoy this exceptional benefit (J. A. 179). 

We submit that Louden lacks a community of interest 
with the unit for three reasons. First, she spends half her 
time in the office and thus should be excluded as an office 
clerical. Secondly, even under the unit as found by the 
Board, it is clear that Louden had a distinct relationship 
to the Company, not shared by any other employee, of 

34. It should be noted that sales, storeroom and restau- 


rant employees are supervised by specific supervisors other 
than the store managers. 
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arranging her own hours and having no fixed duties except 
those assigned to her on a day-to-day basis by the store 
manager. There is no doubt that her services are con- 
sidered valuable by the Company (J. A. 179) and we do not 
contend that those services should not be utilized. How- 
ever, on the issue of exclusion from the unit, Louden’s 
unique and vastly distinct relationship with the Company 
manifestly reveals the lack of community of interest with 
all other employees. Thirdly, Louden engages in unit work 
only about five hours a week; accordingly she is a casual 
employee, properly subject to exclusion.* Retail Asso- 
ctates, Inc., 120 NLRB 388, 389; Farmers Insurance Group, 
143 NLRB 240, 245. 

The exclusion of Dahmer, Louden and Wyatt brings the 
unit to its proper number, eighty-two (82). The Union’s 
forty-six (46) authorization cards thus constitute a clear 
majority of more than fifty-six (56%) per cent of the unit. 


4. Conclusion—Union’s Majority Status. 


It is manifest from the foregoing that the Union repre- 
sented a majority of the employees in an appropriate unit. 
It is also clear that the total absence of signed authoriza- 
tion cards from office clericals, merchandise girls and floor 
girls establishes that the Union confined its organizational 
drive to sales, storeroom and restaurant employees exclud- 
ing supervisors. Although the extent of the Union’s organ- 
izational activities may not be controlling, this is one factor 
which the Board may consider in arriving at its unit deter- 
mination. NLRB v. Metropolitan Life Insurance Company, 
380 U. S. 438, 442; 85 S. Ct. 1061, 1963 (1965). It is signif- 
icant to note that the Board relied upon the extent of 
organization, although not as a controlling factor, in 

35. Wyatt works approximately sixteen hours per week 


(J. A. 172-173) and thus should also be treated as a casual 
employee. 
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Allied Stores, supra, 807 and that this Court recognized 
that reliance and gave its approval so long as the reliance 
was not controlling. Retail Wholesale and Department 
Store Union v. N. L. R. B., supra, at 306. It is clear the 
Board failed to take this factor into account and herein 
lies another arbitrary departure by the Board from past 
precedent, and thus another basis for setting aside its unit 
determination. The result to the Union is highly prejudi- 
cial, particularly in view of the Board’s earlier decision in 
Heck’s Inc., 156 NLRB 760, 765, wherein this very same 
Union was directed to exclude office clerical employees 
from a retail unit. 


Accordingly, the Court should reverse the Board’s con- 
clusions vis a vis unit, find appropriate the unit requested 
by the Union and conclude that the Union represented a 
majority of the employees at the time of its request to 
bargain. 


C. The Company’s Refusal to Bargain Was Not Based 
Upon a Good Faith Doubt. 


The central facts upon which it can be conclusively deter- 
mined that the Company’s refusal to recognize the Union 
was not based on a good faith doubt concerning the Union’s 
majority designation are: (1) the Company’s policy, as 
expressed by its Director of Employee Relations, Procious, 
to refuse recognition until after a Board-conducted election 
(J. A. 21, 24), (2) the Company’s early awareness of the 
Union’s organizing activities coupled with its decision to 
combat those activities by engaging in widespread unfair 
labor practices exacerbated by its simultaneous denial of 
recognition irrespective of the Union’s majority (see ref- 
erences to the record pp. 9-11, supra; and J. A. 16-18, 21, 
31, 33-35), (3) the Company’s refusal to state any basis 
for its alleged doubt of the Union’s claim of majority 
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(J. A. 19, 25-26, 28, 45), and (4) the Company’s refusal to 
meet for the purpose of checking the authorization cards 
tendered by the Union to ascertain the Union’s majority 
status or to discuss any other matter (J. A. 21, 37-38, 40, 
44-45). The fact that the Company filed a petition for an 
election does not derogate from its illegal refusal to bar- 
gain, inasmuch as the Company was aware that no free 
election could be held because of its flagrant unfair labor 
practices and thereby was merely a clever subterfuge be- 
hind which it could continue to endeavor to decimate the 
Union’s majority. 

As the Court said in NV. L. R. B. v. Sinclair Company, 397 
F. 2d 157, 161 (C. A. 1, 1968): 


A good faith doubt is not established merely by asser- 
tion but must have some reasonable or rational basis 
in fact. V. L. R. B. v. Superior Sales, Inc., 366 F. 2d 229, 
237 (8 Cir. 1966). Here the company made no attempt 
to discover what the actual card situation was when 
the union requested recognition for the wire workers 
unit. We therefore conclude that the company made no 
real showing of good faith doubt either as to the 
union’s majority status or as to the appropriateness of 
the bargaining unit. Instead of recognizing the union 
on the basis of its admitted card majority the com- 
pany insisted on an election ... in order to gain time 
in which to dissipate the union’s majority. 


36. It should be noted that the Company raised no ques- 
tion of the appropriateness of the Union’s requested unit 
until it filed its Answer. If the Company had any question 
concerning the composition of the unit it could have been 
resolved at such a card-check meeting. The failure to raise 
the unit question in the two telephone conferences with 
Spencer, the failure to set forth such issue in any letter 
communication with the Union and the injection of the unit 

uestion for the first time in the Company’s Answer to the 

omplaint serve only to reinforce the conclusion that the 
initial refusal to recognize was not in good faith and that 
the Company sought every technical device to avoid living 
up to its legal obligation to bargain. 
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The Company’s unfair labor practices continued after the 
Union’s request for recognition (see supra, pp. 8, 10-11), 
and there is no evidence that the Company took any meas- 
ures to repudiate its supervisors’ unlawful conduct. More- 
over, the Company took unfair advantage of the time it 
gained to conduct a captive audience speech (see infra, pp. 
41-43). 


Procious’ admission, ‘‘I didn’t know how many cards 
were signed,’’ (J.A. 34) makes it unquestionably clear 
that he had no basis for a good faith doubt of the Union’s 
majority status (see also J. A. 23). It is likewise clear that 
Procious had no doubt as to the appropriateness of the unit 
in view of his refusal, in the face of Spencer’s repeated 
inquiries, to state any basis for his doubt (J. A. 36, 46) and 
his testimony at the hearing that his doubt related only to 
‘«_.. the majority, of what Mr. Spencer said’’ (J. A. 23)” 
In any event, its claim of inappropriateness of the unit, 
even if in good faith, is no defense to an unlawful refusal 
to bargain if the unit requested is appropriate. Old King 
Cole, Inc. v. N. L. R. B., 260 F. 2d 530, 532 (C. A. 6, 1958) ; 
N.L.R.B.v. Keystone Floors, Inc., 306 F. 2d 560, 564 (C. A. 
3, 1962); NV. L. R. B. v. Economy Food Center, Inc., 333 
F. 2d 468 (C. A. 7, 1964); N. LD. R. B. v. Primrose Super 
Market of Salem, Inc., 353 F. 2d 675 (C. A. 1, 1965). 


On the basis of the foregoing, the Union’s majority desig- 
nation by unambiguous, unequivocal, impeccable authoriza- 
tion cards (supra fn. 5) and particularly by the widespread 
unfair labor practices and the Company policy against 
voluntary recognition, it is clear that the Company refused 
to recognize the Union in violation of Section 8(a)(5) of 
the Act. Joy Silk Mills v. N. L. R. B., supra, U. A. W.v. 
N.L.R.B. (Preston Products), supra, N. L. R. B. v. Green- 

37. Procious’ claim of good faith is utterly destroyed 
when he answered Spencer’s repeated requests with, ‘‘I 


don’t have to give you any reason as long as I am sincere’’ 
(J. A. 46). 
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field Components Corporation, 317 F. 2d 85, 87; N. L. R. B. 
v. Nelson Mfg. Co., 326 F. 2d 397, 399-400 (C. A. 6, 1964) ; 
N.L. R. B. v. Decker, 296 F. 2d 338, 341 (C. A. 8, 1961). 


Porst II. 


‘THE COMPANY ENGAGED IN WHOLESALE VIOLATIONS 
OF SECTION 8(a)(1) OF THE ACT. 

The Board found that the Company interfered with, re- 
strained and coerced its employees in violation of Section 
8(a)(1) of the Act by unlawful interrogation, creating the 
impression of surveillance, threats of economic loss and 
the maintenance of unlawful no-solicitation rule. These 
findings were not contested by the Company and therefore 
are not in issue before the Court; however, they are rele- 
vant to the issues herein because they establish the Com- 
pany’s animus towards the Union and, as noted above, de- 
stroy the Company allegations of good faith doubt and 
desire for a Board-conducted election. Further illustrating 
such animus and bad faith are additional violations of 
Section 8(a)(1), which the Board erroneously failed to 
find. These violations are discussed below. 


A. Conduct Engaged in by Floor Girls. 


The floor girls were the front line troops in Murphy’s 
battle against unionization. The Trial Examiner found 
that such floor girl conduct as threats and interrogation, 
violated Section 8(a)(1) of the Act (supra, pp. 6-8). The 
Board failed to adopt the Trial Examiner’s conclusions 
predicated solely on its mistaken finding that the floor girls 
herein are not supervisors within the meaning of the Act. 
Inasmuch as we show that the Board erred in such finding 
(supra, pp. 28-32), the Court should reverse the Board and 
adopt the Trial Examiner’s Decision in this respect. Amal- 
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gamated Clothing Workers of America v. N. L. R. B., 365 
F. 2d 898, 909 (C. A. D.C., 1966). 


Even assuming arguendo that floor girls are not super- 
visors within the meaning of the Act, the Company is 
nevertheless responsible for their conduct because it placed 
them in a position of authority from which employees 
could reasonably conclude that floor girls expressed the 
position of management. International Association of Ma- 
chinists Tool d Die Makers Lodge No. 35 v. National Labor 
Relations Board, 311 U. S. 72, 80, 61 S. Ct. 83, 88 (1940). 
In Valley Forge Flag Company, 152 NLRB 1550 at page 
1554, the Board said: 

The fact that it may not have authorized her [the 
alleged agent] to interrogate the employees regarding 
the Union sentiments and to refuse to recall those who 
were pro-union is immaterial, as she was acting within 
the apparent scope of her authority and such limita- 
tions were not communicated to the employees. As 
Garrison was in fact Respondent’s agent and was act- 
ing in that capacity, we find that Respondent is re- 
sponsible for her conduct. [Emphasis supplied.] 


Accord: N. L. R. B. v. Mississippi Products, Inc., 213 F. 2d 
670, 672-673 (C. A. 5, 1954); Betts Baking Co. v. N. L. R. B., 
380 F. 2d 199, 202 (C..A. 10, 1967). 


Upon the foregoing we submit that the Board erred in 
failing to find the conduct of floor girls violative of the Act. 


B. The Company’s Unlawful Surveillance of Gunnoe. 


There is no dispute that throughout the Union’s organiz- 
ing campaign the Company kept Union agent Gunnoe under 
strict observation whenever he entered the store (J. A. 67). 
It is also clear, there being no evidence to the contrary, that 
Gunnoe never engaged in any Union activities while in the 
store except on April 4 and 7, after the request for recog- 
nition (J. A. 130, 196, 201, 202). Indeed, the employees 
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generally engaged in any Union activities at their homes 
(J.A. 198). However, the employees were well aware of 
the Company’s strict surveillance of Gunnoe (J. A. 97, 
108-109, 121-122, 124-125, 129-130, 150), and it was only 
quite natural and reasonable for them to believe that any 
conduct they engaged in on behalf of the Union would be 
similarly scrutinized by the Company. Moreover, it was in 
the context of Murphy’s close observations of Gunnoe that 
assistant manager Nehls on several occasions said to an 
employee that her ‘‘boyfriend’’ was walking through the 
store (J. A. 97). And another employee overheard Nehls 
tell floor girl Morris to report any ‘‘strange men”’ in the 
store and he would try to get them arrested (J. A. 108). 


Manifestly such conduct toward Gunnoe constituted un- 
lawful surveillance. In Hendrix Manufacturing Company 
v. N. L. R. B., 321 F. 2d 100 (C. A. 5, 1963), the Court said 
[at p. 104, fn. 7]: 

Surveillance becomes illegal because it indicates an 
employer’s opposition to unionization, and the furtive 
nature of the snooping tends to demonstrate spec- 
tacularly the state of the employer’s anxiety. From 
this the law reasons that when the employer either 
engages in surveillance or takes steps leading his em- 
ployees to think it is going on, they are under the 
threat of economic coercion, retaliation, ete. [Em- 
phasis supplied.] 


As the conduct vis-a-vis Gunnoe was clearly displayed to 
the employees, the Company is responsible for the reason- 
able and foreseeable consequences which ‘‘. . . inescapably 
flow from his actions ...’’. N. L. R. B. v. Erie Resistor 
Corporation, 372 U.S. 221, 228, 83 S. Ct. 1139, 1145 (1963). 
In this context, Nehls’ statement to Miller accusing her of 
a friendship with Gunnoe created the impression of sur- 
veillance of her Union activities. Although the Trial Exam- 
iner found, and the Board agreed, that Nehls’ remark was 
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made in jest (J.A. 330) because of Miller’s testimony, 
“‘just kidding, I guess’’ (J. A. 97), we contend the proper 
test was expressed by this Court in connection with an 
employee’s subjective state of mind in signing authoriza- 
tion cards in the case of Joy Suk Mills v. N. L. R. B., supra 
at 743-744: 

. . . the question is not whether an employee actually 

felt intimidated but whether the employer engaged in 

conduct which may reasonably be said to tend to inter- 


fere with the free exercise of employee rights under 
the Act. 


Upon this standard it is clear that Nehls’ remarks to 
Miller in the context of the Company’s unlawful surveil- 
lance of Gunnoe created the impression of surveillance and 
is violative of Section 8(a)(1). 


C. The Company’s Unlawful Ouster of Gunnoe and 
Brooks. 


As more fully set forth in the Statement of Facts (supra, 
pp. 10-11), Union agents Gunnoe and Brooks attempted to 
counter the effects of the Company’s anti-union captive au- 
dience speech by notifying employees of a Union meeting 
to be held out of the store during non-working time (J. A. 
321). The Union agents did not speak to employees but 
merely handed them a printed announcement and moved 
away. Immediately after this began, store managers 
swooped down upon Brooks and Gunnoe, grabbing away 
notices in the hands of employees, and by physical force 
removed the Union agents from the store. The Company 
relied upon its no-solicitation sign which required solicitors 
to obtain a permission card from the Greater Parkers- 
burg Chamber of Commerce. 


The Trial Examiner found that the ouster of Gunnoe and 
Brooks was not unlawful but that the Company’s no- 
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solicitation rule violated the Act (J. A. 337). The Board 
agreed with the Trial Examiner on the issue of the ejection 
of Union agents (J. A. 356) but found that the no- 
solicitation sign was not unlawful®* (J. A. 355-356). 

The Company’s act of conditioning the free exercise of 

employee’s rights to engage in union activities upon the 
permission of the Greater Parkersburg Chamber of Com- 
merce is repugnant to the basic purposes of the Act and, 
in effect, abolishes that right. Hill v. State of Florida, 325 
UT. S. 538, 542; 65 S. Ct. 1373, 1375 (1945). However, 
whether or not that particular sign is unlawful, there is no 
issue that the Company unlawfully restrained its employees 
from engaging in union activities® and took unfair advan- 
tage of this restriction by conducting its own anti-union 
captive audience speech. Under these circumstances it is 
clear that the Union had a right to insist upon equal time to 
address the employees on the Company’s premises and the 
Company’s refusal of this request would have been a viola- 
tion of the Act. Bonwit Teller, Inc. v. NLRB, 197 F. 2d 
640, 645-646 (C. A. 2, 1952); Montgomery Ward € Co. v. 
NLRB, 339 F. 2d 889, 894 (C. A. 6, 1965). However, the 
Union did something less; it distributed leaflets announcing 
a meeting to be held off Company premises and it did so 
in a manner which did not disrupt the store operation. In 

38. The fact that the sign was not alleged as a violation 
in the Complaint should not have precluded the Board 
from determining its invalidity with respect to the ejection 
of Union agents. The facts surrounding the sign were fully 
litigated and, indeed, presented by the ener as a justi- 
fication for ejecting the Union agents (J. A. 90-91). Thus, 
these facts may be properly determined by the Board. 
NLRB v. Puerto Rico Rayon Mills, Inc., 293 F. 2d 941, 947- 
948 (C. A. 1, 1961) ; Vogue Lingerie, Inc. v. NLRB, 280 ¥. 2d 
224, 225 ( C. A. 3, 1960) ; Frito et ot Western Division 
v. NLRB, 330 F. 2d 458, 465 (C. A. 9, 1964). 


39. The rule Pea polictation by employees was 
found unlawful (J. A. 355). 
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view of its right to command equal time to address em- 
ployees, the Union maintained the lesser right to announce 
its meeting, so long as it did so in a non-disruptive manner. 
Therefore, the Company’s denial of that right by ejecting 
Gunnoe and Brooks was a violation of Section 8(a)(1) of 
the Act. 


Pornt ITI. 


THE BOARD DENIED THE UNION THE RIGHT OF FULL 
PARTICIPATION IN THE HEARING. 


It is now firmly established that upon the issuance of a 
complaint by the General Counsel ‘‘. . . the charging party 
is accorded formal recognition: he participates in the hear- 
ing as a ‘party’ [footnote omitted], he may call witnesses 
and cross-examine others ...’’. International U., United 
A., A. G A. I. W. v. Scofield, 382 U. S. 205, 219; 86 S. Ct. 
373, 382 (1965). See also Spector Freight System, 141 
NLEB 1110. 


The Union was denied the opportunity to fully partic- 
ipate in the hearing when inter alia, at the close of the 
second day, the Trial Examiner abruptly interrupted the 
Union Counsel’s cross-examination and dismissed the wit- 
ness without instructions to return for the completion of 
cross-examination (J. A. 231-235). This very unusual pro- 
cedure by the Trial Examiner would be highly prejudicial 
under any circumstances and is particularly so here be- 
cause the witness under cross-examination was Wigal, one 
of the floor girls in respect to whom the Board reversed the 
Trial Examiner’s finding of supervisory status. Thus, the 
Union was deprived of the right during trial to uncover 
facts upon which a finding of supervisory status could be 
made. 

The Trial Examiner gave no valid reason for his short 
circuiting of cross-examination (J. A. 232). The full record 
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adequately displays that the Union counsel took no more 
time in cross-examining this witness than did the General 
Counsel and as a general rule took much less time than 
other parties throughout the entire hearing; however, it is 
the propriety of the examination and not its length that is 
the proper criterion in determining the extent of cross- 
examination. 


Clearly the right of cross-examination cannot be dis- 
puted. 

For two centuries past, the policy of the Anglo- 
American system of Evidence has been to regard the 
necessity of testing by cross-examination as a vital 
feature of the law. The belief that no safeguard for 
testing the value of human statements is comparable 
to that furnished by cross-examination, and the con- 
viction that no statement (unless by special exception) 
should be used as testimony until it has been probed 
and sublimated by that test, has found increasing 
strength in lengthening experience. V. Wigmore on 
Evidence, 3rd Ed. § 1367, pp. 28-29. 


In the case of Universal Airline v. Eastern Air Line, 188 
F. 2d 993 (C. A. D. C., 1951), this Court rejected the re- 
ports of an administrative agency on the grounds of hear- 
say, saying [at page 1000]: ‘‘The rights of parties are to 
be determined by testimony adduced at the trial according 
to the rules of examination and cross-examination.’’ Be- 
cause that case involved the issue of hearsay which was not 
subject to cross-examination, it must be held with greater 
force here that the denial of a party’s right to cross-exam- 
ine a witness who testified in the proceeding constitutes a 
gross denial of due process. 


The denial of cross-examination to the Union was rep- 
resentative of the manner in which the Trial Examiner 
failed to accord the Union its full rights as a party through- 
out the hearing. At the very outset, the Trial Examiner 
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denied the Union’s right to present an oral motion to 
clarify or strike portions of the Company’s voluminous 
answer (J. A. 2-4), stating first that a respondent’s plead- 
ings could be attacked only by the General Counsel* (J. A. 
3) and next that the motion had to be in writing“* (J. A. 
3-4). 

When examining the Company’s chief official in labor 
relations upon his refusal to grant the Union’s request for 
recognition, the Trial Examiner refused to permit Union’s 
counsel full cross-examination assertedly for being repeti- 
tious of the General Counsel. The Trial Examiner refused 
to excuse the witness to hear counsel’s explanation that his 
examination was not repetitious (J. A. 35-36), but, whether 
or not repetitious, this ruling was contrary to the Board’s 
holding in Spector Freight System, Inc., supra, at 1112.7 


The Trial Examiner also precluded Union’s counsel from 
uncovering the duties of admitted supervisors for the pur- 
pose of determining the area of responsibility of disputed 
supervisors (J. A. 75-76), and he interrupted and inter- 
fered with Union counsel’s effort to discover the floor 
girl’s scope of authority in preparing employee perform- 
ance rating (J. A. 78-79).* 


40. This is clearly in error upon the basis of the Scofield 
case, supra, and the Board’s Rules and Regulations and 
statements of Procedure which declare a charging party as 
a ‘“‘party’’. 29 CFR § 102.8 and 102.38. 


41. This finding is directly contrary to the Board’s 
rules: 
All motions made at the hearing shall be in writing to 
the Trial Examiner or stated orally on the record. 29 
CFR § 102.24 (1965). 
42. The denial of cross-examination was in this instance 
prejudicial in respect to the Company’s claim of good faith. 
43. <A further indication of the Trial Examiner’s dis- 
position to regard the Union as something other than a full 
party is his acceptance of stipulations of fact not joined in 
by the Union upon the grounds that the General Counsel’s 
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The Trial Examiner’s rulings set forth above resulted 
from his conclusion, undoubtedly reached at the hearing, 
and later found in his decision, that floor girls were super- 
visors within the meaning of the Act and therefore no 
prejudice would result from a curtailment of the Union’s 
participation at the hearing.‘ However, the Board’s con- 
trary finding, rendered upon an incomplete record caused 
by the Trial Examiner’s refusal to grant the Union full 
participation, thus results in serious prejudice to the 
Union’s rights as a party.“ 

The prejudice to the Union resulting from the Trial Ex- 
aminer’s rulings as affirmed by the Board warrant that this 
matter be remanded to the Board for the purpose of afford- 
ing the Union the opportunity to fully participate as a 
party, except if the Court is satisfied, pursuant to Points 
I and I, above, that it should issue an Order directing the 
Company to bargain with the Union. 


stipulation was sufficient to bind the Union (J. A. 86). This 
particular stipulation was to the effect that floor girls had 
the same hours of work and benefits as admitted employees. 


44. Several times in the hearing, the Trial Examiner 
discouraged further examination on floor girls’ duties and 
threatened to cut off further evidence on the grounds that 
he had heard enough (J. A. 63, 78). 


45. Spector Freight System, Inc., supra, at 1113. The 
Union could not make offers of proof because the witnesses 
were under cross-examination and adverse to the Union 
(J. A. 233). 
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CONCLUSION. 


Upon the basis of the foregoing, the Union’s petition to 
review should be granted and the finding made that the 
Board abused its discretion and acted arbitrarily and ca- 
priciously by expanding upon a unit which it has tradi- 
tionally found appropriate and thereafter including indi- 
viduals whom it should properly have excluded as super- 
visors and casual or disabled employees. Upon the basis 
of this record, the Court should hold that the Company un- 
lawfully refused to bargain upon request with the Union— 
the majority representative of its employees—in an appro- 
priate unit, and cause the Board to issue an appropriate 
Order. At the very least, the Court should remand this 
matter for the purpose of affording the Union an oppor- 
tunity fully to be heard upon all relevant issues. 


Respectfully submitted, 
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Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,939 


FOOD STORE EMPLOYEES UNION, LOCAL 347, ! 
AMALGAMATED MEAT CUTTERS AND BUTCHER 
WORKMEN OF NORTH AMERICA, AFL-CIO, 


Petitioner, 

v. | 

NATIONAL LABOR RELATIONS BOARD, : 
Respondent, 

and | 

G. C. MURPHY COMPANY, i 
Intervenor. 


! 
' 


On Petition to Review and Modify an Order of 
The National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 
| 


STATEMENT OF ISSUES PRESENTED 


The issues presented, as formulated by the parties in the prehearing con- 


ference stipulation (A. VII to VIID,! are set forth at pp. 1-2 of petitioner’s 
| 


| 
1 “A” references are to the printed “Appendix of the Parties” filed with the Court. 
Occasional “Tr.” references are to portions of the original transcript of proceedings 
which were inadvertently omitted from the printed Appendix. References preceding a 
semicolon are to the Board's findings; succeeding references are to the supporting evi- 
dence. : 
| 
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brief. In accordance with Rule 8(d) of the General Rules of this Court, 
the Board states that this case has not previously been before the Court. 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court on the petition of Food Store Employ- 
ees Union. Local 347. Amalgamated Meat Cutters and Butcher Workmen 
of North America, AFL-CIO (herein “the Union”), to review and modify 
certain portions of an order of the National Labor Relations Board issued 
under Section 10(c) of the National Labor Relations Act (61 Stat. 136, 
73 Stat. 519, 29 U.S.C., Sec. 151, et seq.). The Board’s decision and or- 
der issued on May 14, 1968, and is reported at 171 NLRB No. 45 (A. 
353-363, 326-352). The Court has jurisdiction of the proceedings under 
Section 10(f) of the Act, and has granted G. C. Murphy Company (here- 
in “the Company”) — respondent in the proceedings before the Board — 


leave to intervene. 


I. THE BOARD’S FINDINGS OF FACT 


The Company operates retail variety stores throughout the United 
States. In January of 1967, the Union commenced an organizational cam- 
paign at the Company’s Parkersburg, West Virginia, store (A. 189, 326-327, 
334). The Board found that the Company, in opposing the Union’s drive, 
violated Section 8(a)(1) of the Act by coercively interrogating employees 
concerning employees’ union membership, activities and desires; by creat- 
ing the impression among its employees that it was engaging in surveillance 
of their union activities; by threatening to withdraw benefits if employees 
joined or selected the Union as their bargaining representative; and by main- 
taining in effect a no-solicitation rule which prohibited employees from 
soliciting for the Union during their nonworking hours in nonselling areas 
of the Company’s store (A. 354-355). 


The Board, however, found that the Company did not commit other 
asserted violations of Section 8(a)(1) of the Act by requiring outside soli- 
citors to obtain authorization permits from the Parkersburg, West Virginia, 
Chamber of Commerce; by keeping Union Organizer Woodrow Gunnoe ul- 
der observation while he was in the Company’s store and, subsequently, at- 
tempting to expel him from the store when he distributed union literature 
in the selling area; and by certain allegedly coercive statements made to 
employees by Supervisor Harry Nehls. The Board also dismissed allega- 
tions concerning conduct in violation of Section 8(a)(1) of Floorgirls 
Leona Wigal, Hazel Gorby and Leona Morris, because the Board found 
that they were not supervisors (A. 354-357, 328-337). In addition, the 
Board found that the Company’s refusal upon request to recognize and 
bargain with the Union was not violative of Section 8(a)(5) and (1) of 
the Act because the Union did not represent a majority of employees in 
an appropriate bargaining unit (A. 357-359, 337-345). Accordingly, the 
Board dismissed the foregoing allegations of the complaint. | 


The Company has agreed to comply with the Board’s order. The Un- 
ion, however, seeks to set aside and modify portions of the order dismis- 
sing the foregoing allegations of the complaint. The pertinent evidence is 


summarized below. 


A. The alleged Section 8(a)(1) violations 


1. TheCompany observes and attempts to expel Union Organizer | 
Gunnoe from its store; the Company’s rule requiring outside 
solicitors to obtain a permit 


The Union, as stated above, initiated its organizational campaign at 
the Parkersburg store during January 1967. During February and March, 
Union Organizer Woodrow Gunnoe personally obtained the signatures of 


some 30 employees on union authorization cards (A. 356, 334: 194, 210, 
304-305). During the same period. Gunnoe entered the Parkersburg store 
two or three times a week (A. 356. 334: 194, 210, 257, 264-265). After 
Gunnoe was seen talking to employees while they were at work on the 
selling floor. Store Manager George Meyer instructed his assistant managers 
“to keep [Gunnoe] under observation so that he did not solicit [the] em- 
ployees during their working hours or disrupt service... .” (A. 356; 257, 
265. 275). 


On April 4. Assistant Manager Nehls confronted Gunnoe as he was 
attempting: to pass out “a letter to the people - . . in the store,” and 
questioned the organizer’s right to make the distribution on the employer’s 
premises (A. 334, 356: 202-203, 209, 212-213). Gunnoe asserted that he 
“had a right to do it and offered [Nehls] a dime . . . so he could call 
the police”’ (A. 203); Gunnoe then continued to distribute the literature 
(A. 203). 


Three| days later, on April 7, Gunnoe and another union representa- 
tive. Jack Brooks, again entered the store and proceeded to distribute liter- 
ature to employees in the selling areas, announcing, inter alia, that a union 
meeting had been scheduled for April 13 (A. 333-334; 104, 196, 202, 98, 
321).2 Store Manager Meyer, together with Assistant Managers Nehls, Jack- 
son and Hubert, approached the two union representatives and asked them 
to stop their distribution (A. 333-335; 104, 196, 267, 67). Meyer referred 
them to Company signs posted in the store which required local or national 


2 As shown, infra, pp. 67, the Union had requested the Company on April 3 to 
recognize it as the majority representative of the Parkersburg selling and production 
employees, and the Company refused. Thereafter, on April 4, the Company filed a 
petition for ‘a Board-conducted election. The Union, in its April 7 distribution, also 
“informed” the employees of these developments; that it had “filed charges against 
the Company and there would be no election”; that the Board instead “will conduct an 
investigation of [its] charges . . .”’; and that the Union “will do what [it has] to to protect 
the rights of the employees” (A. 321). 


solicitors to obtain a permit from the Greater Parkersburg Chamber of 
Commerce (A. 336, 337; 104, 322-323, 196).3 Gunnoe and Brooks, how- 
ever, ignored Meyer’s request, and Nehls and Hubert each grabbed Gunnoe 
by an arm while Jackson and Meyer started pushing him toward a store 
exit (A. 356, 333-336; 104-106). Gunnoe was released, however, without 
being evicted (A. 334; 105, 87-88, 98, 261). Gunnoe and Brooks then 
went into the store restaurant for coffee. The local police arrived short- 
ly thereafter but declined to make an arrest without a warrant (A. 334; 
105-106). | 


2. Three of the Company’s six “floorgiris” 
assertedly coerce employees 


On February 12, Company Floorgirl Wigal telephoned employee Barbara 
Ann Miller at her home and asked Miller if she had heard about the Union. 
When Miller replied that Union Representative Gunnoe had been to her 
home, Wigal asked if Miller had signed a union authorization card and 
she said she had not. Wigal then stated that she “hoped” Miller would 


not sign, but added that it was up to her to decide. Wigal also indicated 
that Miller “should” inform Assistant Manager Nehls of Gunnoe’s visit to 


her home (A. 329-330; 94-95). On the following day, Nehls asked Miller 


3 The notice stated in pertinent part (A. 322-323): 
To All Solicitors: | 
(Local or National) 
Before Considering Requests For Advertisements, 
Contributions, Subscriptions, the Sale of Tickets, 
Etc. 

We Request An Authorization Card 
from the 
Greater Parkersburg Chamber of Commerce 
* eR * 
The foregoing notice, as shown, infra, is unrelated to the Company’s no-solicitation 


tule, applicable to employees, which the Board found violative of Section Sax) o of the Act 
(A. 355, 333). 


what the union man had told her. adding that Miller did not have to answer, 
and Miller told him the substance of her conversation with Gunnoe (A. 330; 
95). Later that day. Floorgirl Wigal told Miller: “I thought you told me you 
didn’t sign for the Union.” adding in response to Miller’s question that “the 
boss” had said that she had signed (ibid.). About the same time Wigal told 
employee Carolyn Hurst that if “the Union goes through your Christmas 
bonuses will be taken away from you and you will have only three weeks 

paid vacations” (A. 332: 150). Floorgirl Wigal also asked employee Carol Ann 
Adams if anyone had been to her home. When Adams answered that someone 
had. Wigal asked her what she thought of the Union and mentioned that the 
employees enjoyed good benefits, a Christmas bonus, and vacation with pay 
(A. 332: 137). 


Early in March, Floorgirl Leona Morris said to employee Augusta Jo 
Peters: “I hear you are for the Union,” and after Peters had advised Morris 
that it was none of her business, Morris added that Peters had a “right to be 
for or against” but that the employer would “have to have an election” and 
that Peters “would lose [her] benefits” (A. 331; 107). 


Early in April, Floorgirl Hazel Gorby asked employee Barbara Ann Miller 
what she thought about a union, and a week or so later asked Miller whether 
she had attended the Union meeting the previous night (A. 331; 97-98). 


B. The alleged refusal to bargain 


On April 3, Union Representative Sherwood Spencer telephoned Ed- 
ward Procious, the Company’s director of employee relations, and demanded 
recognition as the majority representative of the selling and production em- 
ployees at the Parkersburg store (A. 357; 18, 44). Procious declined recog- 
nition, asserting that he doubted that the Union represented a majority of 
the Company’s employees in that store (A. 357; 18, 19, 21-22). The next 


day, the Company filed a petition for a Board-conducted election (A. 341 ; 42). 
The petition was dismissed, however, because of the pending unfair labor prac- 
tice charges which gave rise to this case, including the allegation that the Com- 

pany unlawfully refused to recognize the Union on and after April 3. | 


In this connection, the Board, in agreement with the Examiner, conclud- 
ed that the authorization cards tendered by the Union were valid as designa- 
tions of the Union as bargaining representative. As discussed more fully, infra, 
pp. 8-21, however, the Board disagreed with the Examiner both as to the appro- 
priate unit and as to the inclusion of certain employees in that unit. As a result 
of these determinations, the Board found that at the time of the Union’s de- 
mand 100 employees were in the unit and that the Union had been designated 
as majority representative by 46 of those employees. Accordingly, the Board 
dismissed the refusal to bargain allegation of the complaint. 


Il. THE BOARD’S CONCLUSIONS AND ORDER | 
On the foregoing facts, the Board found that the Company did not 
violate Section 8(a)(1) of the Act by requiring outside solicitors to obtain 
permits from the local Chamber of Commerce; by keeping Union Otgan- 
izer Gunnoe under observation while he was in the store and thereafter 
attempting to expel him when he distributed union literature in the sell- 
ing area; and by certain allegedly coercive statements made to employees 
by Supervisor Nehls (A. 355-356, 330, 331, 354, 361). In addition, the — 
Board concluded that the Company’s floorgirls were not supervisors! and 
that any remarks Floorgirls Wigal, Gorby and Morris made to other em- 
ployees were not attributable to the Company (A. 354-357, 328-337). 
Finally, the Board found that the Company’s refusal upon request to 
recognize and bargain with the Union was not violative of Section 8(a)(5) 
and (1) of the Act because the Union lacked authorization from a major- 
ity of employees in an appropriate bargaining unit (A. 357-359, 337-345). 
Accordingly, the Board dismissed the foregoing allegations of the complaint. 
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ARGUMENT 


L THE BOARD PROPERLY FOUND THAT THE UNION 
DID NOT REPRESENT A MAJORITY OF THE EM- 
PLOYEES IN THE APPROPRIATE UNIT AND, THERE- 
FORE, THAT THE COMPANY DID NOT VIOLATE SEC- 
TION 8&(aX5) AND (1) OF THE ACT BY REFUSING 
TO RECOGNIZE AND BARGAIN WITH THE UNION 


The Board found that on the date of the Union’s request for recog- 
nition and bargaining. there were 100 employees in the unit, and that on 
that date the Union lacked authorization from a majority of employees 
in the unit.* The Union concedes that it lacked majority status among 
those 100 employees, but asserts (Br. pp. 20-35) that the Board erred in 
defining the unit appropriate for bargaining and in determining the proprie- 
ty of including certain employees in the unit as defined. As we show be- 
low, the Union does not contest the evidentiary facts found by the Board 


but only the discretionary determinations based on those facts. 


As this Court and other courts have repeatedly pointed out, Section 
%(b) of the Act vests the Board with a “‘broad discretion” in establishing 
the correct limits of a bargaining unit. Mueller Brass Co. v. N.L.R.B., 86 


4 The Trial Examiner found that on April 3, the date of the Union’s bargaining 
request, the Union had 52 valid cards (A. 343). The Board did not count six cards 
included in the Trial Examiner’s total: three cards because they were obtained long 
after April 3; two cards of employees who were not on the Company’s payroll as of 
April 3; and the card of employee Leland Queen whom the Board excluded from 
the unit as an irregular or casual employee. However, apparently one of the six re- 
jected cards had already been excluded by the Examiner and therefore the Board 
inadvertently found that the Union had 46 valid cards instead of the correct total 
of 47 cards. 


U.S. App. D.C. 153, 155, 180 F.2d 402, 404 (1950).> The determination 
as to which categories of employees fall within the unit is a matter within 
the Board’s special competence. Dixie Color Printing Corp., 156 NLRB 
1431, 1432, enforced, per curiam, 125 U.S. App. D.C. 250, 371 F.2d 347 
(1966); United Aircraft Corp. (Hamilton Standard Division) v. N.L.R.B., 
333 F.2d 819, 822 (CA. 2, 1964), cert. denied, 380 U.S. 910; N.L.R.B. 
v. Belcher Towing Co., 284 F.2d 118, 120-121 (CA. 5, 1960); NLRB. v. 
Morgantown Full Fash. Hos. Co., 241 F.2d 913, 915 (C.A. 4, 1957); 
N.L.R.B. v. Esquire, Inc., 222 F.2d 253, 256-257 (C.A. 7, 1955). Even 
where Congress has limited the Board’s discretion by defining a category of 


| 
employees to be excluded — for example, “supervisors” — the determination 


of whether a person fits that definition “has been assigned primarily to the 
agency created by Congress to administer the Act” (N.L.R.B. vp. Hearst Pub- 
lications, Inc., 322 U.S. 111, 131 (1944)), for “problems of definition of 
Status . . . are precisely “of a kind most wisely entrusted initially to the 


72 


agency charged with the day-to-day administration of the Act as a whole. 
Bridge Workers Union v. Perko, 373 U.S. 701, 706 (1963). Accordingly, 
the Union’s contentions all require reversal of the Board in an area of spe- 

cial competence, and we submit that the Union has not carried this burden. 


5 Accord: May Stores Co. v. N.L.R.B., 326 U.S. 376, 380 (1945); Packard ‘Motor 
Car Co. v. N.L.R.B., 330 U.S. 485, 491 (1947); Retail, Wholesale & Department Store 
Union vy, N.L.R.B., 128 U.S. App. D.C. 41, 45, 385 F.2d 301, 305 (1967); N.L.R.B. 
y. Weyerhaeuser Company, 276 F.2d 865, 869 (C.A. 7, 1960), cert. denied, 364 U.S. 
879; N.L.R.B. v. Esquire, Inc., 222 F.2d 253, 257 (C.A. 7, 1955); N.L.R.B. v.| Sun 
Drug Co., 359 F.2d 408, 411-413 (C.A. 3, 1966); S. D. Warren Co. v. N.L.R.B., 

353 F.2d 494, 497-499 (C.A. 1, 1965), cert. denied, 383 U.S. 958; N.L.R.B. v. 
Lord Baltimore Press, Inc., 370 F.2d 397, 399 (C.A. 8, 1968). 
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A. The Board properly included office girls 
and merchandise girls in the unit 

It should be noted at the outset that cases cited by the Union (Br. 
20-21, 25) holding that a bargaining order may be based on a demand for 
an “essentially appropriate unit” so long as the unit is “not so inappropri- 
ate as to relieve the [employer] of his duty to bargain (Heck’s, Inc., 156 NLRB 
760. 767 (1966). enforcement denied on other grounds, 386 F.2d 317 (C.A. 
4. 1967)) are irrelevant to the issues here. Thus, a demand is valid 
unless the “variance between the unit sought and the unit later found ap- 
propriate can be characterized as ‘substantial,’ (Brewery and Beverage 
Drivers and Workers Local No. 67 v. N.L.R.B., 103 U.S. App. D.C. 190, 
257 F.2d 194 (1958)), but the Union must nevertheless be the representa- 
tive of a majority of the employees in the unit found appropriate. The 


validity of the demand is not in issue before this Court, because the Board 
did not pass upon it. 


The issue, therefore, is whether the Board properly included the mer- 
chandise girls and the office girls in the unit here. In this connection, it 
is not unusual for the Board to require a union to represent employees in 
addition to those sought.® In making unit determinations, the Board prop- 
erly considers the relationships among included employees and those whose 
placement is under consideration, as well as the composition of the latter 
group and its absolute and relative size. Thus, the unit sought here is pre- 


dominantly one of selling employees. The three merchandising girls spend 


© In addition to the cases cited above, see N.L.R.B. v. Fosdal, 367 F.2d 784, 787 
(C.A. 7, 1966); Heck’s, Inc., 170 NLRB No. 53, enforcement pending, sub nom. 
Food Store Employees Union, Local 347 v. N.L.R.B., (C.A.D.C., No. 21,809). 


The Board makes similar unit anterations in representation proceedings. See, for 
example, Minnesota Mining & Manufacturing Co., 129 NLRB 789, n. 5 (1960); 
American Linen Supply Co., Inc., 129 NLRB 993, 996 (1960); J. R. Simplot Co., 
130 NLRB 272, n. 11 (1961). 
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about 50 to 60 percent of their time selling and checking inventory (A. 
357; 51-52, 184). A third of their time is spent in the office and the Te- 
mainder in the stockroom (ibid.). While the five office clericals spend the 
bulk of their time performing various clerical jobs, they were called upon 
to sell “when needed” (A. 49, 50). They also were hired, trained and 
worked as salesgirls before assuming their present jobs (A. 358; 50). They 


also have been “trained to do one another’s work” (ibid.). 


The Union argues (Br. 20-28) that the Board should have excluded 
these employees, leaving them to be represented in a small unit of office 
clerical employees. In support of this contention, the Union lists (Br. 
26-27) several respects in which these employees differ from other sales 
and stockroom employees. While these factors support the conclusion which 
the Union wishes the Board to reach, they hardly compel it, and the Union 
does not challenge the factual premise for the Board’s determination. In 
an effort to establish that a store-wide unit is inappropriate, the Union ar- 
gues (Br. 24) that the Board failed “to adhere to its own past precedent” as set 
forth in Allied Stores of New York, Inc., 150 NLRB 799 (1964) and other 
cases. As the Board noted in Heck’s, Inc., 159 NLRB 1151. 1152, h. 1, 
(1966) in dismissing the complaint with respect to an alleged violation of Sec- 
tion 8(a)(5) under circumstances almost identical to those here, Allied Stores 


“involved a large retail store with distinct functional groupings of employees 
which led us to find that the office clerical group had a distinct community 
of interest and should be excluded from all other appropriate units,” while 

noting that in Heck’s “the relatively small employee complements have sim- 


| 
ilar working conditions and related, overlapping work functions. ...” Of 


7 The Union's effort (Br. 23) to distinguish Heck’s as involving a “discount oper- 
ation”, is unsupported by the Board’s decision, which refers to the installation as a 
“retail department store” (159 NLRB at 1153). In any event, the “great difference” 
adverted to by the Board in Allied Stores, supra, 150 NLRB at 804 between tetail 
and self-service discount stores refers to the presence or absence of sales personnel. 
Here, as in Allied and Heck’s, the unit included sales personnel. | 


| 


| 
| 


12 
view of the evidence is far from irrational” and, therefore, the Board’s 
unit determination is entitled to affirmance (International Union of Elec- 
trical, Radio and Machine Workers, AFL-CIO v. N.L.R.B., __U.S. App. D.C. 
__, 69 LRRM __, decided October 23, 1968. 


B. The Board properly included and excluded certain 
| employees from the appropriate unit 


1. Three regular part-time employees 


At the time of the Union’s bargaining demand, employees Barbara 
Louden, Joyce Wyatt and Ann Archer were working on a regular part-time 
schedule of 10, 16 and 20 hours per week, respectively (A. 171, 173, 64), 
and therefore, the Board found that they were regular part-time employees, 
and hence in the unit. (A. 358). See Westchester Plastics v. N.L.R.B., 
__F.2d __ (C.A. 6, No. 17,990, 69 LRRM 2507, 2510, October 18, 1968); 
N.L.R.B. v. Joclin Mfg. Co., 314 F.2d 627, 632-633 (C.A. 2, 1963); N.L.R.B. 
vy. Economy Food Center, Inc., 333 F.2d 468, 471 (C.A. 7, 1964). The 
Board excluded Leland Queen, an extra employee who worked only inter- 
mittently when regular employees were absent or ill (A. 358; 237-238, 239, 
59). 


The Union concedes the propriety of the Board’s including regular 
part-time employees generally but argues (Br. 33) that Louden had a 
“unique and vastly distinct relationship with the Company” of arranging 
her own hours and duties on an ad hoc basis. The record shows, however, 
that Louden, a versatile employee, worked a regular part-time schedule in 
three specific areas (payroll, sales floor, and stockroom), and merely checked 
with Meyer daily to determine in which of the areas she was “‘needed most 
at the particular time” (A. 174, 178, 179). In the alternative, the Union 
contends (Br. 33-34) that since Louden and Wyatt work less than 20 hours 


4 
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i 


a week they are “casual” employees.® As shown by the cases cited, Su- 
pra, p. 12) and by the Union (Br. 34), the Board’s judicially approved test 
requires only that the part-time employees work on a “regular basis for a 
sufficient period of time each week . . . to demonstrate that they have a 
substantial and continuing interest in the wages, hours and working condi- 
tions of the full-time employees in the unit” (Farmer's Insurance Group, 
143 NLRB 240, 244-245), while as noted above, “casual” employees are 
those “whose work periods are sporadic” (ibid.). We submit that 10 hours 


a week meets the Board’s test for part-time employees. 


| 
| 
t 
| 
i 
i 


2. Rheba Dahmer | 


Dahmer, a stockroom employee, had been on extended sick leave at 
the time of the Union’s bargaining demand (A. 180-181, 183). During this 
time, however, she was still receiving company benefits despite the fact that 
the store’s usual sick leave benefits had expired (A. 181; Tr. 389). Further- 
more, Store Manager Meyer testified without contradiction that Dahmer 
“would get her job back” upon her return and that he was “still hopeful 
that she will” (A. 182; Tr. 392). It is also undisputed that Dahmet would 
be entitled to vacation upon her return to work for one day (A. 182). Nor 
is there any conclusive evidence in the record that Dahmer will no longer 
be able to work because of her illness. On the basis of the foregoing, the 
Board reasonably concluded that Dahmer still remained an employee within 
the unit on April 3. See N.L.R.B. v. Atkinson Dredging Co., 329 F.2d 
158, 160 (C.A. 4, 1964), cert. denied, 377 U.S. 965; N.L.R.B. v. National 
Plastics Products Co., 175 F.2d 755, 758 (C.A. 4, 1949); N.L.R.B. 'y, Bel- 
cher Towing Co., 284 F.2d 118, 120-121 (C.A. 5, 1960); Scobell Chemical 


8 The assertion (Br. 33) that Louden works only five hours a week is simply a re- 
assertion of the contention that Louden’s work in the office is not unit work. If this 
statement were true, of course, the argument considered here would be superfluous. 


' 
| 
H 
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Co. vy. N.LLR.B.. 267 F.2d 922. 924 (C.A. 2, 1959): Marlin-Rockwell Corp. 
vy. NLRB. 116 F.2d 586, 588 (C.A. 2, 1941), cert. denied, 313 U.S. 594. 
See also. N.L.R.B. rv. Jesse Jones Sausage Company, 309 F.2d 664, 665- 

666 (C.A. 4. 1962): N.L.R.B. v. Fresh’nd Aire Co., 226 F.2d 737, 740 

(C.A. 7, 1955). 


3. The floorgiris 


a. The applicable standard 


As required by the Act, the unit here excluded “supervisors,” and the 
Union contends that the Company’s floorgirls fall within the statutory defi- 
nition of that term? Despite the statutory standard, however, in actual 
practice there exist gradations of authority “so infinite and subtle that of 
necessity a large measure of informed discretion is involved in the exercise 
by the Board of its primary function to determine those who as a practical 
matter fall within the statutory definition of a ‘supervisor.”” N.L.R.B. v. 
Swift & Co., 292 F.2d 561, 563 (C.A. 1, 1961), quoted with approval in 
Marine Engineers Beneficial Assn., et al. v. Interlake S. S. Co., 370 US. 
173, 179; n. 6 (1962). In other words, the facts of each case become the 
decisive element in the Board’s determination. N.L.R.B. v. Inland Motor 


9 Section 2(11) of the Act defines “supervisor” as: 


“any individual having authority, in the interest of the employer, 

to hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees, or responsibly to direct them, 
or to adjust their grievances, or effectively to recommend such ac- 
tion, if in connection with the foregoing, exercise of such authority 
is not of a merely routine or clerical nature, but requires the use 
of independent judgment.” 
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Corp. of Virginia, 322 F.2d 457 (C.A. 4, 1963).10 And “in reaching its 
determination of this issue, a large measure of informed discretion must be 
permitted to the Board.” N.L.R.B. v. American Oil Company, 387 F.2d 
786, 788 (C.A. 7, 1967), cert. denied, 391 U.S. 906; Accord; N.L.R.B. v. 
Southern Bleachery & Print Works, 257 F.2d 235, 239 (CA. 4, 1958), 
cert. denied, 359 U.S. 911: N.L.R.B. v. Elliott-Williams Co., 345 F.2d 460, 
463 (C.A. 7, 1965). As this Court has held, the individual must “possess 
real power . . . to take meaningful action with respect to the statutory 
tests.” International Union of United Brewery Workers v. N.LR.B,, 111 
U.S. App. D.C. 383, 389, 298 F.2d 297, 303 (1961), cert. denied, 369 
U.S. 843. | 


| 
| 
| 
| 
| 


b. The Board’s determination was proper 


In the instant case, there was ample evidence to warrant the Board’s 
finding that the floorgirls possessed no such power. First, the record is 
clear, and the Union does not contend otherwise, that the floorgirls have 
no authority to hire, discharge, suspend, lay off, recall, promote, discipline 
and adjust employee grievances, or the power effectively to recommend 
such actions (A. 86-87, 220, 245, 252-253, 313-318). Indeed, the’ record 
amply establishes that the duties of the floorgirls were merely routine in 


10 Thus, the Union’s reliance (Br. 30-32) on cases discussing the status of leadmen 
in other companies does not support its position here, for the importance of factual 
distinctions virtually precludes the application of the finding of one case to the facts 
of another. See also, Keener Rubber, Inc. v. N.L.R.B., 326 F.2d 968, 969 (CA. 6, 
1964), cert. denied, 377 U.S. 934, where the court stated that employees who di- 
rected the performance of routine jobs and through whom management sent and 
enforced orders were not supervisors; Clinton Construction Co., 107 NLRB 946, 
947-948 (1954), where the Board found that an employee who was authorized to 
transfer employees and to report delinquencies, and who was the only person present 
during a portion of the working day to see that the work was properly performed, 
was not a supervisor since his work was routine and required no independent |judg- 
ment; Meier Electric & Machine Co., Inc., 107 NLRB 143 (1953), where, again, the 
Board found non-supervisory status because the work assignments were routine and 
the routine direction of workers did not require the use of independent judgment; 
Rockwood Chocolate Corporation, 138 NLRB 1448 (1962); Gill Glass & Féxture 
Company, 116 NLRB 1540 (1954). 
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nature involving no independent judgment. Thus they work under the di- 
rection of the assistant managers to pass on instructions formulated by the 
assistant managers to the salesgirls working in their area, generally from 
five to eight employees (A. 356; 57-58, 60-61, 75, 215, 220-221, 222-223, 
252. 254255). They remind salesgirls to keep counters filled and signs 
Straight: routinely shift them from counter to counter; assist employees 
who need help; and service charge calls, exchanges and refunds (A. 356; 
58. 61. 63. 75, 316-318, 214, 216-217, 223, 225, 252-253). While floor- 
girls grant employees permission to leave the floor temporarily to go to the 
restroom. employees must request time off from work from an assistant 
manager (A. 356-357: 146, 61). Floorgirls also prepare work schedules 
with their assistant manager, but their authority in this regard extends only 
to altering a lunch schedule to assure that adequate counter help is avail- 
able (357: 224, 227, 94, 100-101, 251). Finally, the floorgirls spend the 
bulk of their time — 50 to 60 percent — selling (A. 356; 58, 216, 252). 


Thus, the record amply demonstrates that the basic work of the floor- 
girls was not substantially different from that of ordinary employees. The 
flow of orders, decisions, and discretion emanated from the assistant mana- 
gers. Although occasionally the floorgirls did direct and assign employees, 
such authority merely fell within the scope of their duties to see that the 
instructions of the assistant managers were carried out. 


Under these circumstances, the Board could reasonably find, as it did, 
that the floorgirls were merely “superior worker[s] exercising the control 
of . . . skilled [workmenlJover less capable employees” (N.L.R.B. v. Bama 
Company, 353 F.2d 320, 322 (C.A. 5, 1965); N.L.R.B. v. Southern Bleach- 
ery & Print Works, 257 F.2d 235, 239 (C.A. 4, 1958), and that any dis- 
cretion which they may have exercised in the assignment or direction of 
employees was “routine in the natural sense of the word.” Precision Fabri- 
cators v. N.L.R.B., 204 F.2d 567, 568-569 (C.A. 2, 1953). See also, 
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N.L.R.B. v. Parma Water Lifter Co., 211 F.2d 258, 261 (C.A. 9, 1954), 
cert. denied, 348 U.S. 829; N.L.R.B. v. City Yellow Cab Co., 344 F.2d 
575, 581 (C.A. 6, 1965). In short, the Board’s finding that the floorgirls 
were not supervisors falls within “an area of interpretation into which [this 
Court] should follow the Board.” Operating Engineers Local Union No. 3 
v. N.L.R.B., 105 U.S. App. D.C. 307, 311, 266 F.2d 905, 909 (1959), cert. 
denied, 361 U.S. 834. See also, International Union of United Brewery 
Workers vy. N.L.R.B., 111 U.S. App. D.C. 383, 388-390, 298 F.2d 297, 302- 
304 (1961), cert. denied, 369 U.S. 843. i 


The Union attempts to support its pro-supervisory argument by point- 
ing to company documents supposedly conferring supervisory authority on 
the floorgirls. In disposing of the identical contention, the Fifth Circuit 
stated in N.L.R.B. v. Security Guard Service, Inc., 384 F.2d 143, 149 
(1967): | 


. what is amiss with this argument which is based 
on paper credentials is that there is lack of actual au- 
thority to match. . . . Statutory supervision requires 
some suiting of the action to the words and the words 
to the action. ... A supervisor may have potential 
power, but theoretical or paper power will not suffice. 
Tables of organization and job descriptions do not vest 
powers. Some kinship to management, some empathetic 
relationship between employer and employee, must exist 
before the latter becomes a supervisor for the former.” 
[And see cases cited therein.] | 


Nor, for similar reasons, is it determinative that new employees may have 


been introduced to the floorgirl as their supervisor. For, although the lan- 
guage of the statute is written in the disjunctive, it is equally clear “that 
the employer cannot make a supervisor out of a rank-and-file employee 
simply by giving him the title and theoretical power to perform one ior 


more of the enumerated supervisory functions. The important thing is the 
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possession and exercise of actual duties and authority and not the formal 
titlk. N.L.R.B. v. Southern Bleachery & Print Works, Inc., supra, 257 F.2d 


at 239. 


Finally, the Union seeks to avoid the exercise of Board discretion by 
characterizing the Trial Examiner’s conclusion that the floorgirls were super- 
visors as a credibility resolution entitled to special weight because based on 
witness demeanor which only the tner of facts could properly evaluate (Br. 
32). Contrary to the Union’s contention, however, the Board did not re- 
verse the Trial Examiner on anything except the ultimate conclusion to be 
drawn from the subsidiary facts. Even the most painstaking perusal of the 
Examiner’s ruling fails to disclose the slightest reliance on credibility resolu- 
tions with respect to any particular witness. Rather, his findings were un- 
mistakably grounded upon inferences drawn from the entire record (A. 
339).. Accordingly, since “conclusions, interpretations, law, and policy” are 
“open to full review” by the Board, its decision is not impaired because of 
its disagreement with the Examiner. Universal Camera Corp. v. N.L.R.B., 
340 U.S. 474, 494-496 (1951); F.C.C. v. Allentown Broadcasting Corp., 
349 U.S. 358, 363-364 (1955); Oil, Chemical and Atomic Workers Interna- 
tional Union, Local 4-243 v. N.L.R.B., 124 U.S. App. D.C. 113, 114116, 
362 F.2d 943, 944-946 (1966) and cases cited; N.L.R.B. v. St. John’s As- 
sociates, Inc., 392 F.2d 182, 183, n. 1 (C.A. 2, 1968). 


c. The Union secured a fair hearing on this issue 


In the alternative, the Union suggests (Br. 43-46) that if the supervi- 
sory status of floorgirls was not established, the Union could have proved 
such status if it had not been denied a full opportunity to cross-examine 
witnesses in violation of Board rules affording the charging party that op- 
portunity. As we show below, that contention is equally lacking in merit. 
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At any unfair labor practice hearing against an employer, the charging 
party’s case is broadly speaking the General Counsel’s case — that is, the 


violations alleged in the complaint. While, as the Union asserts (Br.' 43), 

the Board Rules and Regulations, Series 8 (29 C.F.R.) Section 102.38 give 
any “party” the right “to call, examine, and cross-examine witnesses,” that 
section also states that “the participation of any party shall be limited to 
the extent permitted by the trial examiner.” Thus, where the General Coun- 
sel has examined a witness, the charging party’s examination of that witness 
is subject to “the Trial Examiner’s discretion to exclude matters which are 
irrelevant, immaterial or unduly repetitious.” Spector Freight System, Inc., 
141 NLRB 1110, 1112 (1963).}! | 


| 

We submit that “the refusal of the trial examiner to permit the ques- 
tions excluded on cross-examination was well within the limits of his dis- 
cretion... .” N.L.R.B. v. Greensboro Coca Cola Bottling Co., 180 F.2d 
840, 846 (C.A. 4, 1950). As noted above, the status of floorgirls is deter- 
mined by their actual duties and hence the relevant evidence is what they 
did. Since the General Counsel examined the witnesses first on this point, 
all of the charging party’s examination tended to be repetitious, and the 
Trial Examiner had a difficult task in avoiding useless duplication while al- 
lowing the charging party a reasonable opportunity to add material evidence 
on the same subject. ! 

The Union places its principal reliance (Br. 43) on the Examiner's ter- 
minating cross-examination of a floorgirl witness — Leona Wigal — at 6:00 
p.m. The General Counsel had already extensively cross-examined ae 


| 
\l United Auto Workers v. Scofield, 382 U.S. 205, 217-222 (1965), which confirmed 
the charging party’s right to intervene in enforcement proceedings brought by the 
Board, is perfectly consistent with the Board's decision in Spector, as shown by the 
beginning of the sentence partially quoted in the Union’s excerpt (Br. 43): “When 
the General Counsel issues a complaint and the proceeding reaches the adjudicative 
Stage, the course which the hearing will take is within the agency’s control. . sew 
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witness about her duties (A. 220-226), and both the General Counsel and 
the Union cross-examined other floorgirls and other witnesses on the same 
subject (A. 93-94, 99-100, 134-135. 146, 245-250, Tr. 526). The General 
Counsel had also cross-examined Store Manager Meyer on this subject un- 
der Section 43(b) of the Federal Rules of Civil Procedure (A. 47, 57-58, 
60-63) and had introduced a document summarizing the duties of floor- 
girls (A. 63, 316-318). After Union counsel had cross-examined Wigal over 
several pages of transcript concerning her duties, the Trial Examiner an- 
nounced that he was terminating her examination at 6:00 p.m., noting that 
“we have gotten into the duties rather thoroughly, not only . . . on direct, 
but also'on cross-examination.” Indeed, when the examination was ter- 
minated, after the Tria] Examiner had reiterated his belief that the Union 
was crossexamining about matters which were admitted on the record (A. 
231-233), Union counsel had left the subject of Wigal’s duties.12 We sub- 
mit that where the Trial Examiner determines that an examination is going 
nowhere, his setting a time limit for that examination — and adhering to 
the limitation when his belief is confirmed — can hardly be termed an 
abuse of discretion. 


The main areas with respect to this issue unquestionably were 
explored and no relevant evidence is shown to have been excluded. 
And, as the Board held in Spector, “it is not enough” to allege 
that if the Union “were permitted an unrestricted examination of 
witnesses, there would have developed a different record” without any show- 
ing as to “what evidence the [charging party] proposed to introduce at the 


12 Contrary to the Union’s assertion (Br. 46), the Trial Examiner did not curtail 
examination because he thought he had “enough.” Rather, subsequent to the record 
references there cited (A. 63, 78), the Examiner again made clear that he was con- 
cerned about cumulative evidence, noting (A. 94): “If you want to add new duties, 
that’s all right.” 
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. hearing [on remand].” (Jbid. at 1114).!3 In short, nothing is shown 
to have occurred “which would alter the basic facts demonstrated by the 
record.” Amalgamated Clothing Workers of America. v. N.L.R.B., 112 U.S. 
App. D.C. 252, 302 F.2d 186, 190 (1962). See also, N.L.R.B. v. Ait Flow 
Sheet Metal, Inc., 396 F.2d 506, 508 (C.A. 7, 1968); Sardis Luggage Co. 

v. N.L.R.B., 234 F.2d 190, 192-193 (C.A. 5, 1956). | 


Il. THE BOARD REASONABLY DECLINED TO FIND 
ADDITIONAL SECTION S(aX{1) VIOLATIONS i 
As shown in the Counterstatement, the Board found that the Compa- 
ny, in keeping Union Organizer Gunnoe under observation when he was in 
the store and in attempting to eject him after he was seen passing out un- 
ion literature on the selling floor did not violate Section 8(a)(1). The 
Board also determined that a Company sign requiring nonemployee solici- 
tors to obtain a permit from the Parkersburg Chamber of Commerce was 


1 
| 


13 Other alleged errors (Br. 44-45), clearly not material in themselves, are a par- 
ently offered to enhance the assertion that the Examiner was not sufficiently oo 
ciative of the Union’s position. For example, although the Company’s good faith is 
not in issue, the Union alleges (Br. 45) that it was limited in cross-examination in 
that connection with respect to a telephone conversation on April 3 (A. 35-36). The 
Trial Examiner’s ruling, however, was not, as the Union suggests (Br. 45), “solely 
on the ground that the witness had been already examined on the subject by the 
General Counsel” (Spector, 141 NLRB at 1112) but on the ground that since what 
was said “is not in dispute,” counsel had “gone into it long enough” (A. 35-3 % 
And despite Union counsel’s refusal to indicate the nature of any new matter 

hoped to elicit, the Examiner in fact allowed further questioning about this conver- 
sation (A. 35-36). | 


Perhaps the best refutation of the Union’s assertion lies in the Union’s actual 
participation. Thus, 28 witnesses testified. Counsel for the Union participated in 
the questioning on 19 occasions (A. 13, 30, 68, 99, 113, 117, 121, 139, 152,: 173, 
197, 212, 227, 243, 246, 255, 263, Tr. 353, 509, 516), and declined to question 
other witnesses although afforded an opportunity to do so (A. 207, Tr. 109, 217, 
280, 291, 295, 323, 326, 346, 361, 574, 589). Even though the General Counsel 
chose not to call any rebuttal witnesses, the Union was allowed to call Gunnoe to 
testify on rebuttal (Tr. 580-583). 


| 
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lawful. The Board also concluded that two remarks of Supervisor Nehls 
and the conduct of certain floorgirls did not violate the Act. We submit 
that all of these matters were properly resolved by the Board. 


A. Neither the Company’s conduct against Union 


Organizer Gunnoe nor the sign requiring solici- 
tors to obtain Chamber of Commerce permit 
violated the Act 


The Supreme Court long ago pointed out in Republic Aviation Corp. 
vp. N.LLR_B., 324 U.S. 793, 798 (1945), “opportunity to organize” without 
“employer interference” is a fundamental statutory objective. The Court cau- 
tioned, however, that the right to pursue organizational activity on com- 
pany property is not absolute. The Board’s task in cases of this kind is 
“in working out an adjustment” between the employer’s right to control 
the use of his property and the employees’ right of self-organization. Id. 
at 797-798. “This is not a problem of always open or always closed doors 
for union organization on company property .... Accommodation be- 
tween the two must be obtained with as little destruction of one as is con- 
sistent with the maintenance of the other.” N.L.R.B. v. The Babcock & 
Wilcox Company, 351 U.S. 105, 112 (1956). 


In making the “accommodation between the two” rights, the Board 
has given weight to the nature of the employer’s operations. Thus, because 
of the nature of their business, retail stores and related establishments may 
prohibit even employee union solicitation from their selling floors in order 
to avoid disruptions of their business. See, for example, The May Depart- 
ment Stores, 59 NLRB 976, 979-981 (1944), enforced, 154 F.2d 533 (C.A. 8, 
1946), cert. denied, 329 U.S. 725; Bonwit Teller, Inc., 96 NLRB 608, re- 
manded 197 F.2d 640 (C.A. 2, 1952), cert. denied, 345 U.S. 905. More- 
over, in N.L.R.B. v. United Steelworkers, CIO (Nutone, Inc.), 357 U.S. 357 
(1958), the Supreme Court held that union organizers “as a matter of ab- 
stract' law, under all circumstances” could not insist on “every possible 
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means of reaching the minds of individual workers.” Jd. at 364. Only 
when ‘“‘an imbalance in the opportunities for organizational communication” 
is shown must an employer make his property accessible to outside organ- 
izers. Id. at 362. See also, United Steelworkers of America v. N.L.R'B., 
__U.S. App. D.C. __, 393 F.2d 661, 663 (1968). 


In the instant case, the Board correctly applied the foregoing principles. 
As shown in the Counterstatement, during the union campaign, Gunnge ap- 
peared in the store two or three times a week contacting employees. Plain- 
ly, Store Manager Meyer’s instructions implemented by his assistant mana- 


gers to keep Gunnoe under observation at all times was well within a retail 
establishment’s lawful prerogative to prevent any disruption of its operations. 
Accordingly, the Board properly found that the Company “could have law- 
fully prohibited Gunnoe’s conduct in this respect altogether [and] that the 
less restrictive measure of keeping him under observation, adopted to pre- 
vent any intrusion upon its efforts to carry on its business, was also a 
ful’ (A. 356). See cases, supra. 


For the same reason, the Board was correct in finding that the Com- 
pany lawfully attempted to remove Gunnoe from its store on April 7) after 


he encroached on company property to pass out a union flyer to employees 
at their work stations during working hours. Management resorted to this 
action only after Gunnoe had been warmed to stop paper and apprised 


of the store’s rule prohibiting solicitation by outsiders.!¢ i 
| 


As for the store’s sign requiring a Chamber of Commerce permit, the 
Board observed that there was no evidence that it “was intended to govern 
solicitation by employees. Nor was it enforced against them” (A. 355). 

| 
14 Just three days earlier, Gunnoe had been accosted by Supervisor Nehls while he 
was distributing a union letter and warned of the store’s no-outsider solicitation: rule 


(supra, p. 4). | Nevertheless, Gunnoe ignored the warning and continued his distri- 
bution. | 
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The Board further observed that there was “no contention, and no evidence, 
that alternative channels of communication were inadequate, and that the 
[Company] was for this reason required to permit the use of its facilities 
to nonemployees for organizational purposes” (A. 355-356). In these cir- 
cumstances, the Board properly found that this sign did not contravene the 
organizational rights of employees. 


The Union contends (Br. 39-40) that although Gunnoe was not en- 
gaged in union solicitations, surveillance of a union organizer on the sales 
floor would reasonably cause the employees “to believe that any conduct 
they engaged in on behalf of the Union would be similarly scrutinized by 
the Company.” If the Union means that employee solicitation on the sales 
floor would be inhibited, this would not be legally significant (see supra, 

p. 22). If the Union means that employees would reasonably believe that 
they could not solicit on their own time off the sales floor because of such 
surveillance of a union organizer on the sales floor, we submit that such 

an extrapolation would not be reasonable. Even if employees might rea- 
sonably form such a belief, however, we submit that in “balancing in the 
light of the Act and its policy the . . . consequences upon employee rights 
against the business ends to be served by the employer’s conduct” (N.L.R.B. 
v. Erie Resistor Corp., 373 US. 221, 229 (1963)), the Board properly deter- 
mined (A. 356) that the Company’s right to exclude Gunnoe from the sales 
floor privileged this conduct. 


With respect to the attempted eviction of Gunnoe, the Union argues 
(Br. 42) that since the Company unlawfully restrained its employees from 
engaging in union activities and took unfair advantage of this restriction by 
conducting an antiunion captive audience speech, the Union was entitled to 
demand equal time to restore the imbalance of opportunity “and the Com- 
pany’s refusal of this request would have been a violation of the Act.” Ac- 
cordingly, the Union contends it was entitled to do “something less” — 
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that is, distribute leaflets announcing a meeting to be held off the Com- 
pany’s premises. As the Union conceded, however, it would be the refusal 
of such a right if demanded — and not the mere failure “voluntarily and 
without any request to offer the use of his facilities and the time of his 
employees for pro-union solicitation” (United Steelworkers, supra, 357 U.S. 
at 363) — which would be a violation. The Union does not contend that 
it made such a request or even apprised the Company of its claim of right. 
Even under the Union’s reasoning, therefore, the Company’s failure to allow 
handbilling for this specific purpose would not be a violation. Moreover, 
the Union’s assertion that union handbilling on a sales floor is “something 
less” than holding a meeting in a closed store requires a characterization 
which the Board is not compelled to accept. | 


B. The Board properly found that certain 
statements did not violate the Act 


| 
| 
| 
The Board agreed with the Trial Examiner that Nehls’ occasional re- 

mark to employee Miller that he saw her “boyfriend” as Gunnoe passed 
by in the store and that employee Peters overheard Nehls instruct a floor- 
girl to report any “strange men” passing out papers in the store did not 
violate the Act (A. 330, 331, 354, 361). In view of Miller’s description 
of Nehis’ remark as “just kidding” (A. 97,102), the Trial Examiner reason- 
ably viewed the statement, taken in context, as a jest and therefore non- 
coercive (A. 330). Similarly, the Examiner considered the “strange men” 
statement devoid of any antiunion overtones (A. 331). In view of the 
“inconclusive nature of the evidence,”!> it cannot be said that the Board’s 
dismissal of these portions of the complaint had no “rational basis” !6 and, 
———=== | 

15 Imternational Ladies’ Garment Workers Union v. NLRB. 99 U.S. App. D G. 64, 
237 F.2d 545, 552 (1956). | 


16 International Woodworkers of America, Local Unions 6-7 and 6-122 v. NLRB. 
105 US. App. D.C. 37, 263 F.2d 483, 485 (1959). | 
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therefore, it should be affirmed. Cf. Jnternational Woodworkers of America, 
AFL-CIO vy. N.L.R.B.. 104 U.S. App. D.C. 344, 262 F.2d 233, 234 (1958). 
In any event, the problem resolves itself to one of evaluating certain language 
in light of their context in order to ascertain whether their meaning was co- 
ercive or not. Such a task is primarily a matter for the Board. Amalgamated 
Clothing Workers of America (Sagamore Shirt Co.) v. N.L.R.B., 124 U.S. App. 
D.C. 365, 365 F.2d 898, 910 (1966): N.L.R.B. v. Brown-Dunkin Co., 287 
F.2d 17, 18 (CA. 10, 1961): Surprenant Mfg. Co. v. N.L.R.B., 341 F.2d 756, 
760 (C.A. 6, 1965): N.L.R.B. v. Stanton Enterprises, Inc., 351 F.2d 261, 264 
(C.A. 4, 1965): N.L_R.B. v. Louisiana Mfg. Co., 374 F.2d 696, 701-703 (C.A. 
8, 1967). 


As for the misconduct of three of the Company’s six floorgirls, we have 
already shown that the Board properly found that the floorgirls were not su- 
pervisors. Accordingly, the Board was fully warranted in concluding that any 
remarks they made were not attributable to the Company. In short, the floor- 
girl statements, in the Board’s view, were no more than “isolated expressions 
of personal opinion” not authorized or approved by management. N.L.R.B. 

v. Mt. Clemens Metal Products, 287 F.2d 790, 791 (C.A. 6, 1961), and cases 
cited.!7 See also, N.L.R.B. v. Florida Steel Corp., 308 F.2d 931, 933 (C.A. 
5, 1962). 


Finally, it should be noted that neither Nehls’ remarks nor those of the 
floorgirls, if found to have been violations, would alter the Board’s order, 
based on other conduct, which already prohibits all conduct of the sort which 
the Union would have the Court find on this evidence. 


17 Significantly, the record reveals that the floorgirls had cordial and friendly personal 
relations with the employees who were supposedly the victims of their misconduct (A. 
101, 244, 218, 231). 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the Union’s 
petition to review and its request to remand the matter to the Board should 


be denied. : 


ARNOLD ORDMAN, | 
DOMINICK L. MANOLI, 
Associate General Counsel, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


ELLIOTT MOORE, 

MORTON NAMROW, | 
Attorneys, 
National Labor Relations Board. 
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IN THE 
United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 21,939 


FOOD STORE EMPLOYEES UNION, LOCAL 347, 
AMALGAMATED MEAT CUTTERS & BUTCHER 
WORKMEN OF NORTH AMERICA, AFL-CIO, 
Petitioner, 

v. 

NATIONAL LABOR RELATIONS BOARD, 


On Petition to Review and Modify an Order of the 
National Labor Relations Board 


BRIEF FOR G. C. MURPHY COMPANY, 
INTERVENOR 


ISSUES PRESENTED FOR REVIEW 
In view of the completeness of the Brief for the 
Board, Murphy will attempt to avoid repetition of de- 
tails and areas to the extent possible and will center 
its presentation on two particular issues as follows: 


L 
Whether the Board properly found that the Com- 
pany was not in violation of Section 8(a) (5) of the Act. 


tt. 

Whether the Board properly found that a certain 
no-solicitation sign did not violate Section 8(a)(1) of 
the Act. 

This case has not previously been before this Court. 


Statement of the Case. 


STATEMENT OF THE CASE 


This matter comes before the Court upon the peti- 
tion of the Food Store Employees Union Local 347, 
Amalgamated Meat Cutters and Butcher Workmen of 
North America, AFL-CIO to review an order of the 
National Labor Relations Board issued on May 14, 1968 
pursuant to Section 10(c) of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S. C. Sec. 151, et seg.). The G. C. Murphy Company 
is the employer whose store employees are involved in 
this case and was permitted to intervene in this matter. 
The Board’s decision and order are reported at 171 
NLRB No. 45 (J. A. 353-361). The Court has jurisdic- 
tion of the proceedings under Section 10(f) of the Act. 


Counter Statement of Facts. 


COUNTER STATEMENT OF FACTS 


The G. C. Murphy Company, Intervenor, (herein- 
after sometimes called “Murphy”) is a Pennsylvania 
corporation engaged in the retail variety chain store 
business and owns and operates stores at various loca- 
tions in the State of West Virginia and other states of 
the United States. Its store located at Parkersburg, 
West Virginia, is involved in this proceeding. 

An organizing drive had taken place at the Park- 
ersburg store by the Food Store Employees Union, 
Local 347, Amalgamated Meat Cutters and Butcher 
Workmen of North America, AFL-CIO (hereinafter 
sometimes called the “Union’’) and a Petition had been 
filed by Murphy requesting a Board Election for the 
store employees. After the filing of said Petition, the 
Union charged Murphy with violations of Sections $(a) 
(1) and (5) of the National Labor Relations Act (here- 
inafter sometimes called the “Act”) and opposed an 
election. No election was held. 


The charges were heard by a Trial Examiner and 
on January 17, 1968 an Order was issued recommending 
that Murphy cease and desist from certain practices 
deemed unfair, that Murphy recognize the Union with- 
out an election and that it take certain other affirma- 
tive action. The Trial Examiner also found that Murphy 
had not engaged in other unfair labor practices alleged 
in the Complaint and that it “. . . has not displayed an 
utter disregard of the Act that would require an ex- 
tensive remedy or Board order in this case.” (J.A. 346) .1 
An Appeal was filed by Murphy to the National Labor 


1. “J.A.” refers to portions of the record printed as the joint 
Appendix of the parties. 


Counter Statement of Facts. 


Relations Board (hereinafter sometimes called the 
“Board”) and on May 14, 1968 the Board issued its 
Decision and Order and adopted the Trial Examiner’s 
Decision in part and reversed same in part. 


The Board’s decision ordered Murphy to cease and 
desist from certain practices and ordered Murphy to 
take affirmative action in posting a specific and de- 
tailed Notice signed by Murphy and maintaining such 
notice for a period of sixty days. Murphy immediately 
complied with said Decision and Order, has continued 
to comply, and has completed the required posting. The 
Union appealed to this Court for review and Murphy 
was granted permission to enter the case as an Inter- 
venor. 


Argument. 


ARGUMENT 
L 


The Board properly found that the company was 
not in violation of Section 8(a)(5) of the Act. 


In order to keep the record straight, it must be 
stated that the Trial Examiner did not find that the 
Union was a majority representative of Murphy’s Park- 
ersburg, West Virginia employees. The Examiner found 
it was the majority representative of an appropriate unit 
of Murphy’s Parkersburg, West Virginia employees. The 
Union opposed an election of all employees in a store- 
wide unit. The Trial Examiner had accepted the Union’s 
restrictive unit and partially based his decision on its 
statement that there was no history of bargaining in- 
volving this store. This statement is in error. This store 
had previously been involved in the collective bargain- 
ing process. In 1955 the Board directed an election for 
this very store and the appropriate unit was a store- 
wide unit including office clericals, merchandise girls 
and floor girls. Parkersburg, West Virginia, Case No. 
9-RC-2563 (1955). The appropriate unit as previously 
designated was not expanded. It was reduced by the 
Union in order for the Union to claim a majority of the 
smaller group. The employees who were not signed up 
were to be excluded from the unit as belonging to special 
groups. 

The number of employees in the appropriate bar- 
gaining unit for the Parkersburg store is 103 as set forth 
in its RM Petition. This is the number for a store-wide 
unit, which unit has been the pattern for years in 
Murphy stores. 


Argument. 


The store-wide unit is not something new. By the 
mid-40’s the store-wide bargaining unit was solidly en- 
trenched as the most appropriate unit for retail stores. 
In a 1945 case, Service Stores Corp., 62 NLRB 1161, 
1164 (1945), the Board said that a unit composed of 
essentially all sales and non-sales personnel: 

[I}s, in general a functionally coherent one con- 

sisting of all the rank and file employees of the 

Company devoted to the retail merchandising opera- 

tions and is the one normally found appropriate in 

such 2 retail business. 

In, literally, dozens of cases dealing with the ques- 
tion, the Board frequently recognized and reiterated the 
fact that a strong community of interests exists between 
sales and non-sales employees in retail stores. Over the 
years, the Board has reinforced again and again its basic 
rule that a store-wide unit is the accepted and most ap- 
propriate grouping for retail store employees. This has 
been true whenever the G. C. Murphy Company has 
been a party. Murphy has always had a store-wide 
unit including office clericals, merchandise girls and 
floor girls, established by many directions of elections 
by the Board as set forth, inter alia, in the following 
cases: 

Parkersburg, West Virginia, Case No. 9-RC-2563 

(1955) ; 
Beckley, West Virginia, Case No. 9-RC-1019 (1950), 
9-RM-249 (1961) ; 
*Montgomery, West Virginia, Case No. 9-RC-3460 
(1958) , 9-RM-234 (1960) ; 
* G.C. Murphy Co. and Local Union No. 278, Retail Clerks Int'l. 


Ass'n. (AFL-CIO), 128 NLRB No. 90, Case No. 9-RM-234, August 24, 
1960. 


Argument. 


Northfork, West Virginia, Case No. 9-RC-2517 

(1955) ; 
**Logan, West Virginia, Case No. 9-RC-200 (1948), 

9-RM-166 (1958), 9-RM-169 (1958) ; 

Beaver, Pennsylvania, Case No. 6-RC-1874; 

Beaver Falls, Pennsylvania, Case No. 6-RC-1366 
(1953) ; 

Corry, Pennsylvania, Case No. 6-RC-2694 (1960) ; 

Vandalia, Illinois, Case No. 14-RC-4305 (1962), 14- 
RM-281 (1965) ; 

Fairfield, Illinois, Case No. 14-RM-229 (1962) ; 

Anna, Illinois, Case No. 14-RC-4009 (1961) ; 

Ashland, Kentucky, Case No. 9-RC-1396 (1951), 9- 
RM-111 (1956) ; 

Maysville, Kentucky, Case No. 9-RC-2581 (1955) ; 

Frostburg, Maryland, Case No. 5-RC-2174 (1957) ; 

and Princeton, Indiana, Case No. 35-RM-81 (1956). 


The Retail Clerks International Association has 
long recognized that the store-wide unit was the most 
effective means of employee representation in retail 
stores. Its position was outlined at a 1959 convention by 
the chairman of their organizing committee, Retail 
Clerks International Association, Official Proceedings, 
28rd International Convention, pp. 475, 478 (1959) : 

Because of this continuous rise of importance of 

the part-time worker, every organizational cam- 

paign must recognize this fact and the campaign 
must be directed at the entire unit, which includes, 


** G. C. Murphy and Teamsters Local 505, 80 NLRB No. 164, 
Case No. 9-RC-200, December 6, 1948. 


Argument. 


of course, part-time employees. The organizer must 
be cautioned not to let the employer drive a wedge 
between the two groups of workers. . . . 


The committee recommends that our position 
be adamant and that we exclude from the bargain- 
ing unit only those employees who are supervisory 
beyond a doubt in department stores, and only store 
managers in smaller establishments throughout the 
balance of the retail industry. 


It is in the light of the history of this store and of 
the retail variety store industry that this case should be 
judged. 

The merchandise girls, office clericals and floor 
girls all were and deserve to be included in an appro- 
priate unit of the Parkersburg store for the following 
specific reasons: 

1. Their work is functionally related; 

2. They have common interests; 


3. They have identical problems with regard to 
wages, hours, terms and other conditions of employ- 
ment with all other store employees. These office, mer- 
chandise and floor personnel were and should be 
grouped with the other store employees for the pur- 
pose of collective bargaining in order that the unit so 
designated can operate for the mutual benefit of all 
employees, particularly in 2 closely integrated opera- 
tion, such as a retail variety store; and 

4. They have the same problems with regard to 
hours, wages and other conditions of employment: 


Argument. 


(a) Hours They work the same number 
of hours each day and week. 
(J.A. 80, 86). 

(b) Time Cards They all punch a time card 
on the same clock. (J.A. 80, 
81). 

(c) Wages They are all paid by the hour. 
(J.A. 86). 

(d) Benefits They receive the same bene- 
fits, viz: sick relief, insur- 
ance, Christmas bonus, re- 
tirement plan, employee dis- 
count, as the employees in 
the store. (J.A. 81, 86). 

(e) Vacations The same vacation benefits 
and schedules apply to all 
(J.A. 81, 86). 

(f) Meetings They all go to the same sales 
school meetings. (J.A. 54, 56, 
80). 

(g) Skills All were former sales girls 
and still spend part of their 
time as sales girls. (J.A. 50, 
58, 62). 

(h) Access to Store They do not carry keys to 
the store and only have ac- 
cess to the store in the same 
manner as other employees. 
(J.A. 87). 


(See generally J.A. 48, 49, 50, 52, 57, 58, 77, 87, 188, 216, 
271, 220, 222, 224, 225, 245, 252, 253.). 
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Argument. 


The employees that the Union wants excluded in 
order to form its selected group for representation in 
the instant case are the floor girls, office clericals and 
merchandise girls. The Board found that these employ- 
ees should be included in the appropriate unit and that 
finding is supported by substantial evidence in the 
record. 

The floor girls are not referred to as supervisors 
(J.A. 57, 225), do not give orders to other employees 
(J.A. 58), and have neither the power to hire, suspend, 
lay off, recall, promote, discharge, discipline nor the 
power to recommend such action. (J.A. 220, 245). They 
perform routine functions in assisting sales clerks and 
maintain 2 strictly non-supervisory status vis-a-vis all 
employees. (J.A. 58, 220, 245, 253). Perhaps most im- 
portantly, the testimony of two witnesses supports 
the Board’s finding that the floor girls spend 50 to 60 
percent of their time selling merchandise: 

Jn ain 
50 to 60 percent of the [the floor girls’] time 
is consumed in selling. (Testimony of store man- 

ager, George E. Meyer, J.A. 58). 


A. Yd say 50 percent of my time [is spent 

waiting on customers]. (Testimony of Leona H. 

Wigal, J.A. 216). 

It is obvious that the floor girls have similar, if 
not identical, interests, duties, responsibilities and work- 
ing conditions with sales clerks and that a community 
of interest exists between the two groups. Moreover, the 
Union must have similarly regarded the floor girls as 
belonging to the appropriate unit because, during the 
period of solicitation, a Union representative attempted 
to contact one of the floor girls at her home. (J.A. 196). 


1 
Argument. 


The office clericals have all the same attributes of 
employment as the employees included in the Union- 
requested unit, including the performance of selling and 
production duties as supported by the evidence in the 
record: 

A. Yes, [the office clericals] do production 
and selling work. (Testimony of George E. Meyer, 

J.A. 49). 


The Heck’s Inc. and Food Store Employees Union, 
Local No. $47, Amalgamated Meat Cutters and Butcher 
Workmen of North America, AFL-CIO, 159 NLRB 104, 
June 23, 1966 case involved a retail department store 
also being organized by Local 347 involved herein and 
a store also located in West Virginia. The Board held 
that the inclusion of two office clerical employees in a 
store-wide unit of a retail establishment was in con- 
formity with a long-established NLRB policy and did 
not conflict with any Board decisions made in prior 
cases. The Board decision here under review also is in 
conformity with those prior decisions and established 
policy of the Board. 


The small employee complement (6) involved here- 
in and the manifest community of interest between it 
and the sales employees, floor girls and merchandise 
girls clearly establish the fact that the office clerical 
employees were properly included in the appropriate 
unit. 

The merchandise girls also perform no supervisory 
functions but divide their time between the sales floor 
and the office. 


IN. ss 5 


Argument. 


I would say that 50 to 60 percent [of the mer- 
chandise girls’ time] would be spent on the sales 
floor. (Testimony of George E. Meyer, J.A. 51). 


Thus, it is evident that the merchandise girls, like 
the floor girls and office clericals, have similar inter- 
ests, duties, responsibilities and working conditions 
as the other sales employees and that a substantial 
community of interest exists among all of these em- 


ployees. 


The overlapping and interchange of duties and re- 
sponsibilities among these employees, the fact that they 
all perform a substantial portion of those duties in the 
same physical area, the similarity of work schedules, 
benefits, working conditions, access to the store and 
other interests (see citations on page ...... ), all 
buttress the Board’s decision that the appropriate unit 
should include all of these employees. 


The Board made its decision, and the underlying 
findings of fact, under the authority conferred by Sec- 
tion 9 (b) of the Act to determine the appropriate unit 
for collective bargaining. 29, U.S.C. Sections 10 (e) and 
10 (f) of the Act provide that the Board’s findings of 
fact, if supported by substantial evidence, shall be con- 
clusive for purposes of review. The Board has the back- 
ground, the special competence, the years of experience 
and wide discretionary power to determine, upon the 
facts of each case, the appropriate bargaining unit, 
and its decision should not be disturbed except for an 
arbitrary or capricious abuse of discretion. Metropoli- 
tan Life Ins. Co. v. N.L.R.B., 330 F. 2d 62 (6th Cir. 
1964) ; Packard Motor Car Co. v. N.L.R.B., 330 U. S. 485, 
67 S. Ct. 789 (1947); Pittsburgh Plate Glass Co. v. 
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Argument. 


N.L.R.B., 313 U. S. 146, 61 S. Ct. 908 (1941); Interna- 
tional Ass’n. of Tool Craftsmen v. Leedom, 107 U. S. 
App. D. C. 268, 276 F. 2d 514 (D. C. Cir. 1960) , certiorari 
denied, 364 U.S. 815, 81 S. Ct. 45 (1960). 


Since the record so clearly in this case substan- 
tially supports the Board’s findings of fact with respect 
to its determination of the appropriate unit, that deter- 
mination certainly should not be modified. 


For more than 25 years the store-wide unit has been 
the basic unit for bargaining in the retail variety store 
field. It was recognized early by the unions that rep- 
resentation on a store-wide basis was the most effective 
means of collective bargaining in this industry. It as- 
sures union effectiveness. Beyond this, however, the 
interests of the average retail employee were considered 
best served by the store-wide unit because it greatly 
magnifies her bargaining strength. In addition, it facili- 
tates the free transfer of employees to different and 
superior assignments. It is unusual that a union now 
argues otherwise. 


The cases of Retail, Wholesale, and Department 
Store Union v. NLRB, 128 U.S. App. D. C. 41, 385 F. 2d 
301 (D.C. Cir. 1967), Stern’s Paramus, 150 NLRB 799 
(1965) , Arnold Constable Corp., 150 NLRB 788, (1965), 
and Lord & Taylor, 150 NLRB 812 (1965), referred to 
by the Union, all involved large department store 
operations rather than a retail variety store. Stern’s 
had over 695 employees. The proposed selling unit in 
that case had almost 470. Lord & Taylor’s store had 
2,300 employees and of these, approximately 700 were 
classified as sales employees and 1100 non-selling em- 
ployees. The large department store businesses are far 
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different from the retail variety store operation of G. C. 
Murphy Company, in which all employees know each 
other and work together. This distinction is recognized 
by all types of services, government statutes and by 
simple observation. 


The type of display, counters, lay-out, size of store 
and merchandise offered for these stores are all signifi- 
cantly different. They are looked upon by shopping cen- 
ter developers as complementary rather than competi- 
tive. Many children, especially in smaller communities, 
make their first purchase at a “5 and 10”. It is their 
source for the thousands of incidental items that can 
only be found in such a store. We are not dealing with 
Lord & Taylor, Arnold Constable, Saks or other Fifth 
Avenue Stores. We are dealing with stores that still are 
referred to by many as “5 and 10’s”. The Board’s policy 
applied for so many years to stores of this type should 
not be set aside simply because a different look has been 
taken of Fifth Avenue stores with their hundreds and 
thousands of employees. 


The store-wide unit of Murphy consists of 103 em- 
ployees. From this list the Board excluded three — 
Roberts and Fordyce as supervisors and Hayden, whose 
exclusion was never questioned. This reduced the unit 
to 100 eligible employees. The Union offered authoriza- 
tion cards for 52, of which 6 were objected to. Three of 
the 6 cards were admitted solely for the purpose of 
showing 2 continuing demand: Linda Trescott signed 
May 13, 1967, Christie Smith signed May 13, 1967 and 
Judy Helmick signed May 6, 1967. (J.A. 304). Both the 
Trial Examiner and the Board excluded the cards of 
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Mary Davis and Virla Poling, (J.A. 304, 305) and the 
Board the card of Leland Queen. (J.A. 304). Thus, as of 
April 3, 1967, the date of demand, the Union had 46 
cards at the maximum. The entire record shows that 
the Union, on April 3, 1967, did not have a majority of 
employees based upon a store-wide unit as stated by the 
Board. This is likewise true even if the four office 
clericals were excluded from the unit, or even the six 
supervisors, as requested by the Union. Should Murphy 
have anticipated that a unit would be approved that in- 
cludes only limited employees when in all other cases 
and in this very store the Board previously had ordered 
an election for a storewide unit? Heck’s Inc. and Food 
Store Employees Union, 159 NLRB 104 (1966). Most 
certainly, under all the testimony in this case, the good 
faith doubt of Murphy is affirmed and its position in in- 
sisting that the employees be given an opportunity to 
exercise their rights as guaranteed by Sections 7 and 9 
of the Act. 


From the Union’s viewpoint, once the Union repre- 
sentative stated that he had a majority, that was to be 
accepted by Murphy. The possibility of asking employees 
if they had signed cards is to be foreclosed because to 
inquire about the circumstances surrounding the signing 
is “coercive” according to the Union’s standards. There- 
fore, in its opinion, an employer must accept the state- 
ment of the union as to the signatures and uncoerced ac- 
quisition of cards or lack good faith. The facts in this 
case show the real doubt that an employer can have in 
similar circumstances. 


Murphy naturally looked to all appropriate employ- 
ees as it had done in all prior cases. It took elimination 
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by the Union of regular part-time employees, employees 
on sick leave, office clericals and creation of new classi- 
fications of supervisors to reduce the unit so that the 
claimed cards would exceed 50% of the limited unit. The 
Union never did show representation of 50% of the 
employees as had been called for in the previous organi- 
zational drive for this same store.? 


Here is an instance in which a previous Board Elec- 
tion had been held for this store in which the appro- 
priate unit was storewide. Fourteen other cases before 
the Board involving Murphy stores also have included 
store-wide units. There was good and ample basis 
available for a good faith doubt of card representation 
of a majority of the employees. 


In two recent decisions, the Court of Appeals for 
the Fourth Circuit declares that cards at best are poor 
proof, if proof at all. NLRB v. Logan Packing Co., 386 
2.Fd 562 (4th Cir. 1967); NLRB v. Sehon Stevenson & 
Co., 386 F.2d 551 (4th Cir. 1967). In Stevenson the Court 
summarizes the Logan case: 

In NLRB v. Logan Packing Co., . . . decided 
this day, we have considered at some length the 
serious unreliability of signed authorization cards 
as an indication of the wishes of a majority of the 
employees. Because of that unreliability, they 
should not be accepted as proof of the union’s claim 
of majority status, and an employer is entitled to 
doubt the union’s claim as long as it is so unrealia- 
bly founded. 


2. Parkersburg, W. Va., No. 9-RC-2563 (1955). 
3. See supra, pp. 6&7 for list of cases. 
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In Logan it states: 


A rejection of representation is a con- 
comitant right, guaranteed by the statute, of equal 
rank and dignity with the right to select a union 
. .. There are elaborate processes and rules to in- 
sure that the choice of the employees is truly free 
and unfettered. . . . must be a secret ballot, so 
that each employee may express his true convic- 
tion free of any concern that employer, union, or 
others to whom he may have made a commitment, 
or of whom he may feel in awe, will know his true 
feeling. 

The Logan case also views the same dilemma facing 
Murphy in this case: 

He may accept the showing and grant rec- 
ognition or express good-faith-doubt and risk 
a charge of an unfair labor practice. Further, any 
effort to seek information regarding the validity 
of the cards is almost certain to bring an unfair 
practice charge. 

Finally, the Court states: 

There remains, however, a question whether 
an employer, who commits an unfair labor practice 
after receipt of a bargaining request, may be pre- 
cluded, as a matter of law rather than of factual 
inference, from asserting a good faith doubt of the 
union’s claim of majority status, that is, whether 
under such circumstances as these, the Board has 
the power to impose a bargaining order as an ap- 
propriate remedy for violations of Section 8(a) (1). 
We find no legal basis for such an order in a case 
of this kind. 
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The Board’s power to issue a bargaining or- 
der, says the court, is reserved to ‘those excep- 
tional cases where the employer’s unfair labor 
practices are so outrageous and pervasive and of 
such a nature that their coercive effects cannot be 
eliminated by the application of traditional rem- 
edies, with the result that a fair and reliable elec- 
tion cannot extend, in the court’s opinion, to ordi- 
nary representation cases such as Logan. 


Our case was not the “extraordinary case appro- 
priate for extraordinary remedies” as described in 
Logan, supra. Even the Trial Examiner stated: 


However, I find that Respondent has not displayed 
an utter disregard of the Act which would require 
an extensive remedy or broad Board order in this 
case. (J.A. 346). 


Murphy, on good faith, doubted that the Union 
represented 2 majority of its employees and it could 
justifiably refuse to recognize and bargain with the 
Union until the latter’s claim was established through 
the procedure of 2 Board Election, UMW v. Arkansas 
Oak Flooring, 351 U.S. 62, 76 S. Ct. 559 (1956). The 
court said in NLRB v. Bedford-Nugent Corporation, 317 
F.2d 861, 864 (7th Cir. 1963) : 


[T]he Board concedes that where, at the time 
request for recognition is made, the employer has 
a good faith doubt of the union’s majority, it may 
refuse the union’s request for recognition without 
violating Section 8(2)(5). NLRB v. Dan River 
Mills, 274 F.2d 381 (5th Cir. 1960). 
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A bargaining representative seeking to enforce its 
right to engage in collective bargaining should show 
that it has been designated by a majority of the em- 
ployees, that the unit of representation is appropriate, 
and that there has been both a demand that employer 
bargain and a refusal of recognition by employer in 
absence of any good faith doubt as to the Union’s ma- 
jority status. Sections 8(a) (1), 8(a) (5) and 9(a) of 
the Act. Murphy showed that not only did the Union 
fail in its duty to prove conclusively its majority status 
but also the appropriateness of the unit. Fort Smith 
Broadcasting Company v. NLRB, 341 F.2d 874 (8th Cir. 
1965). 


The limitation on Murphy’s right to withhold rec- 
ognition until the Union’s claims are established by a 
Board-conducted election is that there be a good faith 
doubt on the part of Murphy. There was no denial of 
recognition as a subterfuge for delay or to gain time 
in which to undermine the Union or dissipate its ma- 
jority. Murphy demonstrated its good faith doubt as 
to Union majority status by filing an RM Petition the 
day after Murphy was informed of the alleged Union 
majority. (J.A. 36, 42). There was no delay. There was 
immediate action to accord the employees their right 
to a ballot to decide representation. It also would have 
resolved the appropriate unit. Testimony of Edward G. 
Procious: 

Q. Do you have any explanation as to the speed 
with which you filed the petition, why it hap- 
pened so quickly? 

A. Why we did it? 
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Q. Yes, sir, so quickly. 

A. Certainly. We felt there should be an election. 
We didn’t want any delay, we didn’t want to 
be accused of delaying. (J.A. 20). 


Murphy asked for an election immediately after 
the Union had refused to file a petition for an election. 
Edward G. Procious: ° 

Q. In your conversation with Mr. Spencer, you 

requested him to file a petition for an election, 
did you not? 

A. Yes, sir; in our first conversation. 

Q. What did he say to that? 

A. He said he wouldn’t do that. (J.A. 42). 


There were authorization cards for several other 
employees filed before the petition for an election and 
none withdrawn. (J.A. 139). The Union was not in- 
jured but seems to feel that a bargaining order is the 
only remedy of the Board or this Court in any event. 


The fact that an employer has engaged in unfair 
labor practices during a union’s organization drive does 
not automatically require issuance of a bargaining or- 
der even if the union has achieved majority status. The 
unfair labor practices should be of a flagrant nature 
before the Board or a court will issue such an order. 
With this principle in mind, the Board in Union Car- 
bide Corp., Olefins Division, 166 NLRB 39 (1967), 
decided to drop a refusal to bargain charge against an 
employer who engaged in misconduct while a union was 
conducting an organizational campaign. The employer’s 
misconduct consisted of: (1) interrogatories of 4 or 5 
employees about the union, unaccompanied by threats 
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of reprisal or promise of benefit; (2) a supervisor 
created the impression of surveillance; (3) one union 
adherent was transferred to a less desirable job; and 
(4) another adherent was given a written reprimand 
for being late to work, while similar action was not 
taken against an employee guilty of the same offense 
but whose union sympathies were unknown. A trial ex- 
aminer found that the union obtained valid pledge cards 
from a majority of the employees, but, nevertheless, 
recommended that the refusal to bargain charge be 
dismissed. In his opinion, the misconduct was not of 
such a serious nature as to indicate that the refusal to 
bargain was intended to gain time to dissipate the 
Union’s strength. 

It is Murphy’s customary procedure in its retail 
stores to follow the provisions of the National Labor 
Relations Act and by secret ballot have the employees 
select or reject a bargaining representative. This also 
is the normal request received. 

Mr. Procious, Director of Public and Employee Re- 
lations, testified: 

Trial Examiner: Didn’t you say something 
about your Company never experiencing a request 
for recognition before? 

Witness: Of this nature. 

Trial Examiner: All right. 

Q. Iasked, then: What is this nature? I'm asking 

you now: What do you mean by “this nature’? 

What sets this case apart from other cases? 


A. A telephone call I received, requesting recog- 
nition, that’s what sets it apart. 
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Q. Have you ever received requests for recogni- 
tion prior to this by any other labor organiza- 
tions? 

A. Not of this nature. We have received other 
requests, but they have been usually in the 
form of a petition for an election. 

Q. Now, I’m talking about a petition for an elec- 
tion. 

A. Im talking about a written or oral communi- 
cation from a labor organization, requesting 
that you recognize and bargain with them, not 
a petition for an election. No election 

Q. You have never had one before this case on 
April 3rd? 

A. That is correct. (J.A. 34). 


In Superex Drugs, Inc., 150 NLRB 97 (1965), evi- 
dence was insufficient to establish that the employer 
lawfully refused to recognize and bargain with the union 
by asking the union to prove its majority status through 
a Board-conducted election, and not through a card 
check because the employer was following past practice 
by insisting upon a representation election and the em- 
ployer did rot question union’s claimed majority status 
in order to gain time within which to undermine the 
union. 


The history of the G. C. Murphy Company has been 
to allow its employees to freely accept or reject a bar- 
gaining representative through a secret ballot. Author- 
ization cards have not been presented. Thus, recogni- 
tion has not occurred of a bargaining representative 
which, in fact, does not represent a majority of the em- 
ployees. It would, of course, be unlawful for Murphy 
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to have entered into an agreement with a union which 
does not really have majority status, International 
Ladies’ Garment Workers’ Union v. N.L.R.B., 366 U.S. 
731, 81S. Ct. 1603 (1961). 


The response of Murphy to the Union’s request 
was for an immediate election. No delay. No waiting; 
but a free and open election. In Sprouse-Reitz Company, 
Inc. and Retail Clerks Union Local 324, Retail Clerks 
International Assn., AFL-CIO, 160 NLRB 56 (1967), 
the company waited two weeks to request an election 
and the union claimed bad faith. The Board found 
otherwise. In this case, immediate action was alleged 
to be bad faith. Again, whichever action Murphy took 
was going to be alleged as bad faith by the Union. 


In this very case an experienced Examiner and the 
knowledgeable Board have differed in their opinions 
as to the appropriateness of the unit. Certainly, there 
is sound basis for a reasonable, good faith doubt in the 
minds of Murphy officials who lacked legal expertise 
and experience. 


The element of bad faith, however, need not be 
decided in every case involving an employer’s refusal 
to bargain. It has been held that two elements must be 
present to render a refusal to bargain violative of 
§ 8(a) (5): 

[N]amely, that a majority of the appropriate unit 

has authorized the purported bargaining agent 

to act for them, and a bad faith refusal on the part 
of the employer to bargain. . . . That the employer 
was not aware that the alleged bargaining repre- 
sentative lacked a valid majority of the members 
of the unit is irrelevant if in fact the majority did 
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not exist, because the employer’s bona fides in re- 
fusing to bargain becomes a question only if a 
majority existed. NLRB v. Heck’s Inc., 386 F.2d 
211 (4th Cir. 1967); accord, NLRB v. Arkansas 
Grain Corporation, 390 F.2d 824 (8th Cir. 1968). 


In the Heck’s, case, supra, the court did not reach 
the question of bona fides because it concluded that the 
union did not possess a majority of authorizations in 
the appropriate unit. The court found that the deter- 
mination by the Board was unsupported by substantial 
evidence. 

Therefore, even though Murphy has demonstrated 
that it had a good faith doubt as to the majority status 
of the Union, that question need not be decided since 
the Union did not, in fact, represent a majority of the 
appropriate unit as found by the Board. 


0 


The Board properly found that a certain no-solici- 
tation sign did not violate Section 8 (a) (1) of the Act. 


For at least seven years prior to the period in- 
volved in this case, Murphy displayed signs in its Park- 
ersburg store which gave public notice of its policy 
with respect to solicitors. (J. A. 90-91). This policy, 
as was customary in the area, required solicitors to ob- 
tain signed authorization cards from the Greater 
Parkersburg Chamber of Commerce in order to be per- 
mitted to solicit in the Murphy store. There is no con- 
tention by the Union that the signs were not publicly 
displayed or that the Union was unaware of their exist- 
ence. 
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Thus, as stipulated by the parties, the sole question 
for review is whether the notice itself was valid as 
written. The trial examiner found that it was invalid. 
The Board concluded that his finding was erroneous 
and declared that the notice was valid. The Board also 
appropriately pointed out that the Union’s complaint 
failed to allege a violation based upon the aforesaid no- 
tice, thereby giving rise to a fatal variance. (J.A. 356). 


The trial examiner was patently erroneous in find- 
ing that the notice in question “unlawfully restricted 
the Union’s right to campaign among the Respondent’s 
employees during working hours”. (J.A. 337). The case 
of Hill v. Florida, 325 U.S. 538, 65 S. Ct. 1373 (1945) 
cited by the examiner (J. A. 337) (and the only author- 
ity cited by the Union) is totally inapposite to the in- 
stant case. That case concerned a state statute which 
required a license for business agents of labor unions, 
prescribed their qualifications, and made the issuance 
of the license depend upon a determination by state 
officers that they possessed such qualifications. Mr. 
Justice Black stated: 


[T]he Florida statute has been so construed and 
applied that the union and its selected representa- 
tive are prohibited from functioning as collective 
bargaining agents, or in any other capacity, except 
upon conditions fixed by Florida. Id. at 541. 


A state statute which prohibits a union from func- 
tioning in any capacity can only remotely be likened to 
a customary public notice which requires solicitors to 
obtain authorization from the Chamber of Commerce. 
Moreover, as the Board concluded, this type of notice 
could have lawfully prohibited nonemployee solicitation 
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on store premises altogether, without approaching the 
nature of the infringement involved in the Hil case. 
(J-A. 356). 


Implicit in a situation such as that involved herein 
is a conflict between property rights and a union’s right 
to organize. The Supreme Court was confronted with 
this conflict in N.L.R.B. v. Babcock & Wilcox Co., 351 
U.S. 105, 76 S. Ct. 679 (1956), a trio of consolidated 
cases which dealt with three employers’ prohibitions 
against distribution of union literature on company- 
owned property. The Court, speaking through Mr. Jus- 
tice Reed, held that such prohibitions did not constitute 
violations of the National Labor Relations Act. 


Focusing on the necessity of accommodation be- 
tween the two conflicting rights, Mr. Justice Reed 
stated: 

[Only] when the inaccessibility of employees makes 
ineffectual the reasonable attempts by nonem- 
ployees to communicate with them through the 
usual channels, the right to exclude from property 
has been required to yield to the extent needed to 
permit communication of information on the right 
to organize. 

The determination of the proper adjustments 
rests with the Board. Its rulings, when reached on 
findings of fact supported by substantial evidence 
on the record as a whole, should be sustained by 
the courts unless its conclusions rest on erroneous 
legal foundations. Id. at 112; accord, N.L.R.B. v. 
S & H Grossinger’s, Inc., 372 F. 2d 26 (2d Cir. 
1967); Montgomery Ward & Co. v. N.L.R.B., 339 
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F. 2d 889 (6th Cir. 1965); Gem Int1., Inc. v. 
N.L.R.B., 321 F. 2d 626 (8th Cir. 1963). 


The Court found that the facts as supported by the 
evidence afforded the unions the usual methods of com- 
munication and instruments of publicity, and that even 
though the homes of the employees were scattered 
throughout the areas in which the plants were located, 
the employees were within reasonable reach. The Court 
declared that the National Labor Relations Act does 
not require an employer to permit its facilities to be 
used for organization, when other means are readily 
available. 


The facts in this case likewise support the Board’s 
finding that the Union did not lack adequate alternative 
channels of communications with Murphy employees. 
(J.A. 355). In fact, as a Union Representative testified, 
most of the union authorization cards were signed in 
the employees’ respective homes and two were signed in 
the restaurant. (J.A. 198). 


Thus, since Murphy could have lawfully prohibited 
nonemployee solicitation altogether, the notice was in- 
valid only if it prohibited solicitation by employees. In 
order to determine whether such a prohibition existed, 
the contents of the notice itself should be examined. 
(J.A. 322-323). The notice was directed, in large, bold 
print, “To All Solicitors (Local or National).” The 
critical question to be determined is whether employees 
were included within the term, “Solicitors”. 

In the case of Salant & Salant, Inc., 164 NLRB 
143 (1967) a similar notice was placed on the employer’s 
property. It stated: “Positively No Salesmen or Solici- 
tors or any Unauthorized Distribution of Circulars, Ad- 
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vertisements, or Handbills Allowed On These Grounds.” 
The Board determined that the notice could only rea- 
sonably be read as placing restrictions solely upon sales 
and other solicitation by outsiders, and that there was 
no evidence that the restrictions were applied to em- 
ployees or were construed by employees as applicable 
to them. The dissenting member felt that the disjunc- 
tive clause, using “or” in dealing with unauthorized dis- 
tribution, could be construed as applicable to employees; 
but no such ambiguity was present in the Murphy no- 
tice. 

It has been stated that whether an employer has 
infringed upon its employees’ freedom to engage in 
union activity guaranteed by Sec. 7 of the Act depends 
upon the reasonably foreseeable effects of its conduct 
upon its employees. N.L.R.B. v. Walton Mfg. Co., 289 
F. 2d 177, 180 (5th Cir. 1961). In the Walton case a 
no solicitation rule was held invalid as a prohibition 
against employees’ protected rights. That rule, how- 
ever, prohibited employees from conducting “outside 
business”, including “solicitation of memberships”, on 
company property. Id. at 179. Furthermore, that rule 
was contained in a document entitled, “Employment 
Policies and Rules for Employees of Walton Manufac- 
turing Company, Loganville, La.”, which was distrib- 
uted to all employees. Id. at 178. 


It is obvious that the Walton rule was directed to 
the employees and that it specifically forbade solicita- 
tion of memberships. In the instant case, as the Board 
determined, there was no evidence that the notice was 
ever intended to govern solicitation by employees or 
that it was ever enforced against them. (J.A. 355). 
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Thus, a clear distinction exists between the facts 
of the Walton case and the facts of this case. But the 
same test of validity is applicable, namely: What were 
the reasonably foreseeable effects of the notice on the 
employees? To assume that the Murphy employees re- 
garded themselves as solicitors is to strain credulity. 

Further supporting the validity of the notice is the 
fact that Murphy required authorization cards of solici- 
tors “Before considering Requests For Advertisements, 
Contributions, Subscriptions, the Sale of Tickets, Etc.” 
(J.A. 322). Each of the enumerated transactions con- 
templates a contribution or other payment of money. A 
solicitation of membership is a different kind of trans- 
action and, if intended to be prohibited, would have been 
specifically listed. 

In the case of N.L.R.B. v. Shawnee Industries, Inc., 
333 F. 2d 221 (10th Cir. 1964) the Court held as valid 
a rule which prohibited “[VJending, soliciting, or 
collecting contributions for any purpose at any time on 
the premises, unless authorized by management”. Id. at 
225. The employer asserted that the rule referred to 
solicitations of contributions while the Board contended 
that it referred to union solicitations. The Court de- 
clared: 

The announced intent of the maker of the rule 

would seem to carry the greater weight. An em- 

ployer may not by rule interfere with employee ac- 
tivities relating to union organization during non- 
working hours. That principle does not apply here. 

Nothing more is shown than the adoption of the 

rules. Neither solicitation nor distribution are ab- 

solutely forbidden. They are conditioned upon au- 

thorization. Jd. at 225. 
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As in the instant case, the record in Shawnee con- 
tained no evidence that the rule was ever used to inter- 
fere with union activities, that Shawnee ever questioned 
or denied the right of its employees to solicit support 
for a union or membership as a union, or that the rule 
was adopted for a discriminatory purpose against a 
union. In light of the foregoing lack of evidence the 
Court discussed the principle that a person is presumed 
to obey the law: 

We see nothing in the record to sustain an inference 

that these rules ever have been, or ever will be, used 

in a forbidden manner. It is presumed that a person 

obeys the law and discharges the obligations im- 

posed on him by law. Imagined possibilities are 

not enough. A charge of an unfair labor practice 
must be based on something more than suspicion. 

Here the only showing is the existence of the rules. 

In our opinion the mere promulgation of the rules 

is not per se a violation of the Act. Id. at 255. 


The principle enunciated above was reiterated in 
the case of TRW, Inc., TRW Michigan Division v. 
N.LR.B., 393 F. 2d 777 (6th Cir. 1968) as the Court held 
that a no solicitation rule was presumptively valid. 

In the absence of evidence there is no presumption 

of intent to disobey the law. To the contrary, it 

must be presumed, in the absence of evidence, that 
one who chooses to exercise a right conferred by 
law intends to exercise that right in a legal manner. 

Id. at 774. 


As previously stated, the Board in this case found 
that the notice was neither intended for, nor used 
against, employees, and found no evidence which would 
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rebut the presumption that Murphy fully intended to, 
and did in fact, obey the law. With respect to those 
findings, a reviewing court is bound by the Board’s 
findings of fact and by reasonable inferences drawn 
from those facts providing they are supported by sub- 
stantial evidence in the record as a whole. Universal 
Camera Corp. v. N.L.R.B., 340 US. 474, 71 S. Ct. 456 
(1951); American Ship Bldg. Co. v. N.L.R.B., 380 US. 
300, 85 S. Ct. 955 (1965). 


The Board correctly pointed out that notices of the 
kind involved herein are commonly directed to the public 
only and not to employees. (J.A. 355). Actually, the 
United States Department of Justice and many other 
government departments and agencies post similar no- 
tices against solicitations except as specifically au- 
thorized. 


Notices of this kind serve very useful purposes. An 
excess of solicitation can disrupt normal business activ- 
ity, especially in a retail variety store such as that main- 
tained by Murphy at Parkersburg. In addition, the no- 
tices serve to protect both employees and the public 
from the glib entreaties of fraudulent solicitors. 


Conclusion. 


CONCLUSION 


For the foregoing reasons and the reasons advanced 
by the Board, including but not limited to the complete 
failure of the Union to show that the Board abused its 
discretion or acted arbitrarily or capriciously in its de- 
cision, the petition to review should be denied. 

Respectfully submitted, 
GRIGGS, MORELAND, BLAIR & ANDERSON 
By Davi B. Fawcett 
By DoNALD C. BusH 
Counsel for Intervenor 


inte 
United States Court of Appeals 


For Tue District or Covumsra Crecoir. 


No. 21 939 


347 TED MEAT 
& BUTCHER WORKMEN OF NO 
mee Petitioner, | On Petition to Review and 
RD, [National Labor <Rela- 
NATIONAL LABOR RELATIONS BOARD, [ Nati 
ro | 
G. C. MURPHY COMPANY, 
Intervenor. 
Y BRIEF 
United States Court of Apes P= 
for the Drees + Gotemtia Circuit eee 
FILED DEC 3.0 1968 ae. 


Counsel for Petitioner. 


JAcoBs AND GoRE, 
201 North Wells Street, 
Chicago, Illinois 60606, 
Of Counsel. 


a ¥ 


TABLE OF CONTENTS. 


PAGE 
I. The Unit Requested by the Union on April 3 
Must Be Used to Determine Whether the Employer 
Violated Section 8(a)(5) of the Act ............ 1 


Il. The Reliability of Authorization Cards .......... 8 


a 


4 


a 


in the 


United States Court of Appeals 


For tHe District or CotumsBia Circuit. 


No. 21,939 


ee STORE Se ae LOCAL 

7 AMALGAMATED UTTERS 

x "BUTCHER WORKMEN OF NORTH 
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Modify an Order of the 
NATIONAL LABOR RELATIONS BOARD, National Labor Rela- 


Respondent, tions Board. 
and 


G. C. MURPHY COMPANY, 
Intervenor, 


REPLY BRIEF. 


I. 


THE UNIT REQUESTED BY THE UNION ON APRIL 3 MUST 
BE USED TO DETERMINE WHETHER THE EMPLOYER 
VIOLATED SECTION 8(a)(5) OF THE ACT. 


This portion of the reply brief is directed to the Board’s 
contention that the variance cases cited in the Union’s 
initial brief! are irrelevant here (Bd. Br. 10), and the 

1. The term ‘‘variance’’ is applied to such cases is illus- 
trative of the situation where the appropriate unit requested 


differs from the unit which the Board finds also appropriate 
or more appropriate. The cases cited by the Union, and 
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Board’s and Company’s contention that only the unit found 
appropriate by the Board may be used for finding an un- 
lawful refusal to bargain (Bd. Br. 10; Co. Br. 5-6). Counsel 
for the Board and the Company have seriously miscon- 
ceived the law with respect to the point in time at which an 
employer’s duty to bargain comes into existence. The 
Board, by arguing that ‘‘. . . the Union must nevertheless 
be the representative of a majority of the employees tm the 
unit found appropriate’’ (Bd. Br. 10, emphasis supplied) 
is thus contending that an unlawful refusal to bargain 
arises only after the Union is found to represent a majority 
of the employees in the unit found appropriate by the Board 
after the conclusion of an unfair labor practice hearing.” 


argued as irrelevant by the Board are: Heck’s Inc., 156 
NLRB 760, 767, enforcement denied on other grounds, 386 
F. 2d 317 (C. A. 4, 1967); Ash Market and Gasoline, 130 
NLREB 641; Hamilton Plastic Molding Co., 135 NLRB 371, 
373, modified on other grounds 312 F. 2d 723 (C. A. 6, 1963) ; 
Edward Fields, Incorporated, 141 NLRB 1182, 1195, modi- 
fied on other grounds, 325 F. 2d 754 (C. A. 2, 1963) ; Sabine 
Vending Co., Inc., 147 NLRB 1010, 1011, enforced 355 F. 2d 
932 (C. A. 5, 1966) ; Dixie Color Printing Corp., 156 NLRB 
1431, 1432, enforced 371 F. 2d 347, 348 (C. A. D.C., 1966), 
Heck’s Inc., 166 NLRB No. 38, Trial Examiner’s Supple- 
mental Decision p. 7; Post Houses, Inc., 161 NLRB 1159, 
1160, fn. 1, enforced 384 F. 2d 463 (C. A. 3, 1967). 


2. In this connection it is significant to note that the 
Board, in its decision, describes the unit found as ‘‘an 
appropriate unit’’ (J. A. 359, emphasis supplied) implying, 
as is the case, that other units may be appropriate [Garden 
State Hosiery Co., 74 NLRB 318, 324; A. S. Beck Shoe 
Corporation, 92 NLRB 1457, 1459; Allied Stores of New 
York, d/b/a Stern’s Paramus, 150 NLRB 799, 803; Winn- 
Dizie Stores, Inc., 138 NLRB 1355, 1360-1361, enforced 324 
F. 2d 502 (C. A. 5, 1963) Trial Examiner’s Decision herein, 
J.A. 337]. In its brief the Board imprecisely and erro- 
neously refers to ‘‘the unit’’ (Bd. Br. 10, emphasis sup- 
plied) as if to argue that the unit found by the Board was 
the only appropriate unit. Such imprecision continues 
throughout the brief, for example, where the Board asserts 
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With a bit more candor, the Company, consistent with the 
Board, asserts that an employer’s duty to bargain exists 
only after the Union is found to represent a majority of 
the employees in the most appropriate unit® (Co. Br. 6). 
By so contending, both the Board and the Company have 
not grasped and thus have obliterated the distinctions set 
forth in the Act between a violation of Section 8(a)(5) and 
the remedy which the Board is empowered to order under 
Section 10(¢c) of the Act. 


The Board has held—in its variance cases inter alia— 
that a violation of Section 8(a)(5) exists upon a refusal to 
recognize a Union where the Union represents a majority 
of the employees in the unit requested if such unit is an 
appropriate unit or is ‘‘not so inappropriate’’ [Heck’s 
Inc., 156 NLRB 760, 767, enforcement denied on other 
grounds, 386 F. 2d 317 (C. A. 4, 1967)] or is ‘‘essentially 
appropriate’’ [Post Houses, Inc., 161 NLRB 1159, 1161, 
fn. 1 enforced 384 F. 2d 463 (C. A. 3, 1967].4 How- 


that the Union seeks to establish ‘‘that a store-wide unit is 
inappropriate’’ (Bd. Br. 11). We do not so assert, as our 
initial brief makes clear (Un. Br. 20-23); however, this 
statement vividly portrays how the Board’s brief is predi- 
cated upon the erroneous interpretation that if one unit is 
appropriate, all others must be inappropriate. 


3. Significantly, neither the Board, in its decision or 
brief, nor the Company contend that the unit requested by 
the Union on April 3 (J. A. 306), which was alleged as 
appropriate by the General Counsel (J. A. 286, 76) and 
found appropriate by the Trial Examiner (J. A. 337-338) 
is an inappropriate unit. Indeed, the Company concedes 
‘The Examiner found it [Union] was the majority repre- 
sentative of an appropriate unit ...’’ (Co. Br. 5, original 
emphasis) thus agreeing with the Union’s contention that 
it requested bargaining for an appropriate unit, but which 
the Company later argues was not the most appropriate 
unit (Co. Br. 6). 

4. Obviously, if no request to bargain is made there is 


no obligation to bargain. National Labor Relations Board 
v. Columbian E. & Stamping Co., 306 U.S. 292, 298; 59 


+ 


ever, after having found the violation of Section 8(a)(5), 
the Board may remedy that violation by ordering the em- 
ployer to bargain in another, perhaps more appropriate, 
unit pursuant to its powers granted in Section 10(c) of the 
Act, so long as the Union also represents a majority in the 
unit found by the Board. 


Thus, the Board has said in Barlow-Maney Laboratories, 
65 NLRB 928, 943-944: 

[I]n order to make out a case of refusal to bargain, 
the Board must show that the Union in fact repre- 
sented a majority at the time the request was made. 
The employer’s obligation arises as of that time, not 
as of the time that a Trial Examiner, or the Board, 
finds a different unit appropriate; it should be 
measured against the unit claimed to be appropriate 
at that time. 


By this we do not mean that this Board, in reviewing 
the record in a complaint case may not sustain the 
allegation based on Section 8(5) and yet make minor 
variations in the unit originally proposed by the charg- 
ing labor organization. [Emphasis supplied.] 


Also, in the case of Smith Transfer Company, Inc., 100 
NLRB 834, enforced 204 F. 2d 738 (C. A. 5, 1953), the 
Board said [at pp. 834-835] : 


[T]he unit to be utilized is that claimed by the Union 
to be appropriate at the time of the request rather 
than that found appropriate at this time, assuming the 
two to be different in scope, and assuming also that the 
claimed unit is not essentially inappropriate. 


The facts upon which the Board predicated its decision in 
the Smith case reveal that the union sought a unit of ‘‘only 


S. Ct. 501, 504. And if the unit requested is inappropriate 
no obligation to bargain arises, 29 U.S. C. 159(a); Carlisle 
& Jacquelin, 55 NLEB 678, 680-685. As noted above in fn. 3, 
the Board did not find the unit requested by the Union on 
April 3 to be inappropriate. 
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the drivers’’,> which was appropriate, although a larger 
unit of drivers and the grease mechanic was also found 
by the Board to be appropriate.* The Board ordered bar- 
gaining for the unit requested by the union, drivers only,’ 
and not for drivers and the grease mechanic, albeit the 
union represented a majority in the larger unit as well as 
that for which it requested recognition. 


In Washington Coca-Cola Bottling Works, Inc., 117 
NLRB 1163, reversed and remanded sub nom., Brewery 
and Beverage Drivers, etc. v. N. L. R. B., 257 F. 2d 194 
(C. A. D. C., 1958), the Board ignored the unit in respect to 
which the union requested the company to bargain and 
found another unit, as alleged in the complaint,* to be more 
appropriate. Significantly, the Board did not, as it did not 
here, find the unit requested by the union to be inappro- 
priate; but in Washington Coca-Cola, op. cit. the Board 
dismissed the complaint because it found a substantial 
variance between the larger unit it found appropriate and 
the requested unit it did not specify as being inappropriate. 
There, as here, the Board clearly overlooked the obvious; 
that there can be more than one appropriate unit (see cases 
cited in fn. 2, supra) and a change to a different unit from 
that requested does not ipso facto render the earlier re- 
quested unit inappropriate. Potomac Electric Power Com- 
pany, 73 NLRB 1291; Inter-City Advertising Company of 
Greensboro, N. C., Inc., 89 NLRB 1103, 1109, enforced and 
modified on other grounds, 190 F. 2d 420 (C. A. 4, 1951). 


This Court, in reviewing the Board’s decision, found that 


5. Smith Transfer Company, Inc., op. cit. p. 836, fn. 11. 

6. Ibid. p. 835. 

7. Ibid. p. 839. 

8. The unit originally described in the complaint was 
enlarged by the General Counsel’s response to a Request 
for a Bill of Particulars and the litigation was based on 
the larger unit. 
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the Board’s failure to find an unlawful refusal to bargain 
upon the unit as requested was arbitrary because the re- 
quested unit was appropriate, albeit different from that 
found more appropriate by the Board. Brewery and Bev- 
erage Drivers, etc. v. National Labor Relations Board, 257 
F. 2d 194, 196 (C. A. D. C., 1958). Upon remand, the Board 
properly ordered the employer to recognize and bargain 
with the union. Washington Coca-Cola Bottling Works, 
Inc., 122 NLRB 7. The Board has committed the same error 
here by ignoring the appropriate unit as requested except 
here the error is more glaring. In Washington Coca-Cola 
Bottling Works, Inc., 117 NLRB 1163, the Board ignored 
the unit as requested because a larger unit was alleged in 
the complaint as amended, whereas here the unit alleged in 
the complaint (J. A. 286, 16) is identical to the unit re- 
quested (J. A. 306). 


The Board, in its decisions cited above,® and as corrected 
by this Court in the Brewery Driver’s case, has tradi- 
tionally looked to the unit as requested rather than the unit 
found more appropriate at an unfair labor practice hearing 
in determining whether an employer unlawfully has re- 
fused to bargain. See also National Car Corporation v. 
N.L.R.B., 374 F. 2d 796, 801 (C. A. 7, 1967) where the 
Court accepted the Board’s position that the unit as re- 
quested ‘‘on the basis of the Union’s demand’’ was the 
unit upon which the issue of a violation of Section 8(a) (5) 
must be predicated.” 

The Board looked to the unit requested and not the unit it 
later found appropriate in Sportswear Industries, Inc., 147 
NLRB 758, 760-761, citing the Smith Transfer case, to find 
that the union was bound by the unit as defined in its re- 

9. Barlow-Maney Laboratories, 65 NLRB 928; Smith 
Transfer Company, Inc., 100 NLRB 834. 


10. The Court found that unit ambiguous—a matter not 
here involved. 


7 


quest for recognition and that whether another unit as 
alleged by the General Counsel and considered by the Trial 
Examiner was also appropriate was ‘‘not a pertinent con- 
sideration’’, Sportswear Industries, Inc., 147 NLRB 758, 
760. In that case the Board relied upon these principles 
and refused to find a violation of Section 8(a)(5) upon the 
basis that the union did not represent a majority in the 
unit it requested, although it did represent a majority in 
the unit alleged by the General Counsel in the complaint. 
By what legerdemain, then, can the Board in the instant 
case reject a Section 8(a)(5) violation because of the unit, 
where the Union represented a majority of the employees 
in the requested unit, where that unit was alleged as appro- 
priate in the complaint (J. A. 286, 76) and found appro- 
priate by the Trial Examiner (J. A. 337-338) ? 

The Board offers no explanation in its decision in re- 
spect to why in the instant case it has departed from its 
well-established precedent of ascertaining majority status 
of a union vis a vis a requested appropriate unit™ to deter- 
mine whether a violation of Section 8(a)(5) has occurred. 
Had the Board properly applied this well-established 
rule, it would have found, as did its Trial Examiner, that 
the unit requested was appropriate, that the Union’s re- 
quest for recognition was supported by a majority of un- 

11. In the variance cases as in those above, the Board 
has predicated the refusal to bargain unfair labor practice 
on proof of majority in the unit as requested if it is ‘‘not 
so inappropriate’’ (Heck’s Inc., 156 NLRB 760, 767, en- 
forcement denied on other grounds, 386 F. 2d 317 (C. A. 
4, 1967) or is ‘‘essentially appropriate’? (Post Houses, 
Inc., 161 NLRB 1159, 1161, fn. 1, enforced 384 F. 2d 463 
(C. A. 3, 1967). In this respect, such cases are relevant to 
the issues herein, in addition to their relevance in focusing 


on the Board’s consistent acceptance of the existence of 
multiple appropriate units. 
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equivocal, unambiguous authorization cards, and that, 
under Section 8(a)(5) of the Act an obligation was im- 
posed upon the employer to recognize and bargain with 
the Union. Manifestly, this refusal to do so is violative of 
§ 8(a) (5). Accordingly, the Court should reverse the Board, 
find that the Company has violated Section 8(a)(5) as 
aforesaid, and order the Company to bargain with the 
Union in the appropriate unit as requested and as de- 
scribed in the complaint, consistent with the Trial Exam- 
imer’s recommended order. 


II. 


THE EELIABILITY OF AUTHORIZATION CAEDS. 


The Company has argued that the unequivocal authoriza- 
tion cards (J. A. 303), as used in this case, cannot be the 
basis of proving the Union’s majority status because they 
are unreliable, citing VN. L. R. B. v. Logan Packing Co., 386 
F. 2d 562 (C. A. 4, 1967) and N. L. R. B. v. Sehon Stevenson 
& Co., 386 F. 2d 551 (C. A. 4, 1967) (Co. Br. 16-18). This 
is clearly not the law as interpreted by the National Labor 
Relations Board and the vast majority of the Cireuit Courts 
of Appeals including the Fourth Circuit prior to 1967. 

Every Court of Appeals including this Court has accepted 
designation by a majority of the employees based upon 
signed authorization cards as a valid basis for imposing 
upon an employer the duty to recognize such union pursuant 
to Section 8(a)(5).? 

12. This rule was accepted by the Courts before the 
1947 amendments to the Act: NV. L. R. B. v. Bradford Dye- 
ing Association, 310 U. S. 318, 60 S. Ct. 918 (1940); 
N. L. R. B. v. Clinton Hobbs Co., 132 F. 2d 249 (C. A. 1, 


1942); N. L. R. B. v. Dahlstrom Metallic Door Co., 112 F. 
2d 756 (C. A. 2, 1940); N. L. R. B. v. Schmidt Baking Co., 


9 


Before 1967, the Fourth Circuit accepted the determina- 
tion of the National Labor Relations Board, concurred 
in by all other Circuit Courts, that the request for recog- 
nition by a union possessing authorization cards executed 
by a majority of eligible employees in an appropriate 
unit impresses a duty upon the employer to recognize 
the union so designated. Florence Printing Co. v. N. L. 
R. B., 333 F. 2d 289 (C. A. 4, 1964); N. L. R. B. v. Overnite 
Transportation, 308 F. 2d 279 (C. A. 4, 1962); N. 2. R. B.v. 
Greensboro Coca Cola Bottling Co., 180 F. 2d 840 (C. A. 4, 
1950). After the Fourth Circuit’s pronouncement in 
Logan, that authorization cards are inherently unreliable 
and that the presentation of such cards to an employer 
ipso facto creates a doubt as to the union’s majority desig- 


122 F. 2d 162 (C. A. 4, 1941); N. LZ. R. he v. Piqua Munising 
Wood Products Co., 109 F.2d 552 Sax 6,1940);N.L. RB. B. 
v. Sunshine Mining Co., 110 F. 2d 7 80 (C . A. 9, 1940); see 
also: Continental Oil Co. v. N. L. R. B., 11 13 F. 2d 473 (C. A. 
10, 1940), as well as thereafter: N. L. R. B. v. Greenfield 
Components Corp., 317 F. 2d 85 (C. A. 1 , 1963) ; ;N.L.R. B. 
v. Philamon Laboratories, Inc., 298 F. 2a 176 (C. A. 2, 
1962); N. L. R. B. v. Clearfield Cheese Co., 213 F. 2d 70 
(C. A. 3, 1954) ; Florence Printing Co. v. N. L. R. B., 333 F. 
2d 289 (C. A. 4, 1964); NV. L. R. B. v. Overnite Transporta- 
tion, 308 F. 2d 279 (C- ‘A. 4, 1962); NV. L. R. B. v. Greensboro 
Coca Cola Bottling Co., 180 F. 2d 840 (C. A. 4, 1950); 
N. L. R. B. v. American es ad Co. of Texas, 351 
F. 2d 74 (C. A. 5, 1965); NW. L. R. B. v. Nelson Mfg. Co., 
326 F. 2d 397 (C. A. 6, io6iy ov. L, R. B. v. Larry Faul 
Oldsmobile Co., 316 F. 2d 595 (C. A. 7, 1963); Jas. H. 
Matthews & Co. v.N.L. RB. B., 354 F. 2d 432 (C. A. 8, See ; 
Retail Clerks Local 1179 (John P. Serpa) v. N. LR ep 
376 F. 2d 186 (C. A. 9, 1967); Snow & Sons v. N. L. R. B., 
308 F. 2d 687 (C. A. 9, 1962) ; N. L. R. B. v. George Groh & 
Sons, 329 F. 2d 265 (C. A. 10, 1964) ; International Union 
of United Automobile Workers (Aero Corp.) v. N. L. R. B., 
363 F. 2d 702 (C. A. D. C., 1966); International Union of 
United Automobile Workers (Preston Products Co.) v. 
N. L. R. B., 392 F. 2d 801 (C. A. D. C., 1967), cert. denied 
88 S. Ct. 2058. 
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nation, no Court of Appeals has accepted and several 
Court have overtly rejected the Logan doctrine.“ 


On the basis of this Court's decisions in Joy Silk Mills 
v. NL. R. B.. 185 F. 2d 732 (C. A. D. C., 1950), cert. denied, 
341 TU. S. 914 (1950) and International Union of United 
Automobile Workers (Preston Products Co.) v. N. L. R. B., 
392 F. 2d S01 (C. A. D. C., 1967) cert. denied 88 S. Ct. 2058, 
the latter case decided after the Logan decision, it is clear 
that the Company’s contention that authorization cards are 
unreliable should be rejected. 


13. The First, Fifth and Sixth Circuits appear to have 

repudiated the Logan rationale [N. L. R. B. v. Sinclair Co., 
397 F. 2d 157, 161-162 (C. A. 1, 1968) cert. granted .. 
U. S. ___ December 16, 1968; N.L.R.B.v. Goodyear Tire 
& Rubber Co., 394 F. 2d 711, 712-713 (C. A. 5, 1968); NV. L. 
R. B.v. Atco-Surgical Supports, 394 F’. 2d 659, 660 (C. A. 6, 
1968) ]; the Second Circuit has spurned it [N. L. R. B. v. 
United Mineral & Chem. Corp., 391 F. 2d 829, 836 (C. A. 2, 
1968); NV. L. R. B. v. Big Ben Department Store, Inc., 396 
F. 2d 78, 82 (C. A. 2, 1968); Bryant Chucking Grinder Co. 
v.N.L.R. B., 389 F. 2d 565, 568 (C. A. 2, 1967), certiorari 
denied ___ U. Sa 88 S. Ct. 2055 (1968) ] ; and the 
Third and Tenth Circuits, without reference to Logan or 
the Fourth Circuit, have failed to follow or apply it. Steel 
City Transport v. WN. Va Vr te D6 fot, in Loe PA (C. A. 3, 
1968), 67 LRRM 2589; NV. L. R. ’B.Y. Merrill, 388 F. 2d 514, 
519 (C. A. 10, 1968) ; see also N. L. R. B. v. ‘Quality Meats, 
387 F. 2d 176, 178 (C. A. 3, 1967). 
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CONCLUSION. 


Upon the basis of the foregoing we submit that the Board 
and the Company have failed to set forth any meritorious 
basis upon which the Board’s decision can be sustained, and 
we respectfully request that the petition for review be 
granted. 

Respectfully submitted, 


Mozart G. Ratnes, 
ALBERT GoRE, 
CHARLES ORLOVE, 
Counsel for Petitioner. 


JACOBS AND GoRE, 
201 North Wells Street, 
Chicago, Illinois 60606, 
Of Counsel. 


